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FOREWORD. 


In this study of the Geneva Protocol attention has been de- 
voted to the provisions of the Protocol itself rather than to 
the history of previous League discussions on the subjects 
■vdth which it deals. This is not because that history is not 
of great inaportanoe to the proper understanding of its terms. 
The Protocol is riot an isolated or fortuitous event, but 
the consequence o*f a gradual evolution of governmental 
and popular .opinion in which a great part was played by 
these League discussions ; their history has Tanly been 
omitted because it woujd make this book too long to be of 
use to the general reader for whom it is intended. 

The reader will note that the Report adopted by the 
Assembly as an of&cial commentary on the meaning of the 
Protocol is sometimes criticized. In fact, as an official 
commentary it leaves much to be desired. It is often said 
that the Protocol was hastily prepared. But the Protocol 
at least was the result of much previous work and of pro- 
longed and careful consideration by the Fifth Assembly. 
The Report, on the other hand, was prepared with amazing 
speed. The rapporteurs made their draft literally in the 
last few days of the Assembly’s meeting. This draft was 
accepted by the Committees without any adequate debate. 
So able was the work of the rapporteurs that every one would 
accept the greater part of it. But on some points, and 
particularly on points to which the British delegates at- 
tached importance, it is open to objection and were it 
used by the Permanent Court of International Justice as a 
binding exposition of the Protocol, it might become a posi- 
tive danger. If therefore jhe British Government accepts 
the Protocol it should only do so with the condition 



VI 


jfOAJiWUJitU. 


that it is in no way bound by the views expressed in the 
Report.^ 

It should be explained that the term “ disarmament ” is 
used throughout as an equivalent for the more accurate 
term “ reduction and limitation of armaments.” The two 
expressions have always been used to mean the same thing 
^by the members of the Assembly, apid it may be hop(!d 
that the text is clear enough to prevent misunderstanding. 
Likewise, the term " arbitration ” is given two meanings : 
the correct legal meaning which it has in the text of the 
Protocol itself, and the broader though loose and inaccurate 
meaning which it was given both in the debates of the 
Assembly and even in the Report, namely, the compulsory 
settlement by pacific means of international disputes. 
Again it may be hoped that the text is clear enough to 
prevent; confusion. , 

Whatever impression the following pages may create, it 
has been the author’s purpose not to defend ’the Protocol 
but to inake a contribution to the discussion of its 
proposals. Nothing could be more unfortunate than that 
the British Government should accept the Protocol, if the 
British peoples did not fully comprehend the obligations 
that were thus assumed. In the hope that this book may 
serve a useful purpose by explaining the meaning of its 
terms and the intentions of those who drew them up, the 
author has hastened its publication without taking time to 
remove the defects of which he is too painfully conscious. 

January 30, 1925. 

^ References to the Report have been made throughout to a White 
Paper published in October 1924, Cmd. 2273, which contains the texts 
both of the Report and of the Protocol, 
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THE GENEVA PROTOCOL. 

CHAPTER I. 

INTRODUCTION. 

It has been said by an eminent authority that the Geneva 
Protocol is a simple document. That may be true if it is 
examined in conjunction with the Covenant by sorae one 
who is familiar with the general working of the League of 
Nations. But-most f)eople are not familiar with thej^orking 
of the League, and they are often without the text of either 
the Covenant or the Protocol. The object of this book is 
to provide them with the text of both, and shortly to de- 
scribe the reasons which led to the insertion of the various 
provisions of which the Protocol consists. Its purpose is 
not to defend the terms of these provisions — for that a more 
elaborate work would be required— but to explain, without 
prejudice or pre-judgment, what they really mean. No 
apology is needed for this modest enterprise. For thej 
Protocol is an attempt to end the age-long misery of war,i 
and to check and limit the competitive preparation for it! 
which warps the whole social life of the world to-day. To! 
this end it provides for a world-wide Conference on Dis- 
armament to meet as soon as the necessary plans can be 
prepared. It sets up the machinery for the preparation 
of these plans. To create for the Conference the conditions 
of success, and to solve beforehand some of the vital political 
• problems by which it would otherwise be faced, it sets up a 
comprehensive system for the compulsory settlement, by 
judicial, conciliatory, or arbitral means, of international , 
disputes of every kind. For the same purpose it creates 1 

1 
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a system of sjecurity, of joint defensive action by the signa- 
tory states in support of any one among them which may 
be aggressively attacked. It is, in short, not only a project 
for disarmament, but the foundation of a system of legal 
justice among nations, backed by the rudimentary begin- 
nings of an international police. There are no other qiles- 
tions of equal- importance to these before the public 
to-day ; and none that are so generally neglected and 
misunderstood. 

Whenever a departure is made from the plain task of 
exposition, a frankly British standpoint has been taken up. 
It may or may not be true that on all great questions of 
foreign pohcy the true interests of the British Empire are 
the same as the interests of the world at large ; that is a 
matter of opinion. What is certain is that the British people 
will not accept the Protocol, or any, other international 
engagement, unless they believe that it is right, from a 
strictly British point of view, to do s6. They have never 
cavilled at nor shirked their international duty, but they 
have held and hold to-day that their first duty is to them- 
selves and to the vast but scattered Empire which they 
rule and lead. It is not only right, therefore, but essential, 
in setting forth the obligations which the Protocol involves, 
to try to show how far, and in what ways, they touch the 
vital interests upon which the well-being of the British 
commonwealth depends. 

For this purpose a number of assumptions have been 
made, the validity of which will not be argued, but which 
must be explained in order that what follows may be clear, 
j The first of these assumptions is that the British Govem- 
^inents of the last few years have been right in founding 
''their foreign policy on the League of Nations, and that by 
I their acceptance and frequent application of the principles 
^ of the Covenant they have promoted the true interests of 
; those with whose destiny they were charged. That such 
has in fact been their pohcy no one will dispute who examines^ 
the declarations made on foreign affairs by Lord Balfour, 
Mr. Bonar Law, Mr. Baldwin, and Mr. Macdonald, or the 
actions and the speeches of the various British government 
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representatives at Geneva. If their policy was sound, it 
follows that anything which will help to reinforce the prin- 
ciples of the Covenant or to render simpler and more effect- 
ive their full apphcation to international politic? of every 
kind should, from the British point, of view, be warmly 
welcomed. It has been claimed that the^ Protocol does 
this : whether the claim is true is therefore one of the points 
which must be dealt with. 

The second assumption made hereafter, and it is only 
a dffferent statement of the first, is that the prevention of * 
all international war is the chief of British interests. This f 
assumption does not rest merely on the fact that all war is 
in the long ran detrimental to international commerce and 
^finance, upon which the prosperity of Great Britain, above aU 
countries, vitally depends. It also rests on another and a 
more important asjigct of the international position j)f the 
Empire. If the system of what the authors of the Protocol call 
“private war ’’ — that is to say, war between individual states 
— is allowed to continue, there can be no doubt tEat in the 
fuUness of time it will and in some appalling international 
catastrophe, infinitely more destructive than the catastrophe ’ 
of ten years ago. There are, it is true, some people who 
still profess to believe that the present causes of international 
discord and unrest can gradually be removed by a series 
of local and restricted conflicts — “ minoj explosions,” they 
are wont to call them — and that in due course the world 
will thus settle down to an epoch of relatively stable peace. 
But the whole of history is against them. Almost every 
leading statesman in the world and almost every competent 
historian is agreed that, if the system of war goes on, the 
events of 1914 will be repeated on a stiU greater scale. 
There could be no greater danger to the safety and even to 
the existence of the British Empire. We are apt to forget' 
how nearly the last war brought us to our knees. We 
have yet to leam how near to success was the German 
0 , attempt at submarine blockade. If the old system goes on 
that danger will be greater than it was before, and to it 
will be added the even greater danger of aerial attack. To 
be sm island may soon become a source of weakness, rather 
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tlian of strength. Again we forget that the war was a direct 
contributory cause, if not the sole cause, of the difficulties 
and problems which imperial statesmen have had to face in 
Ireland, in Egypt, in India, in Burma and elsewhere — 
problems which we are still very far from having solved. 
Even with the self-governing Dominions the events *of 
Armageddon have left us with a new and — however much 
may be said for the change — certainly a more difficult 
relationship. There have indeed been moments in the last 
few years, when foreign observers have believed they could 
discern the signs of the beginning of the end of our imperial 
greatness. To them, as to some of the peoples now within 
its fabric, the British Empire has no more divine right to 
be eternal than the mighty Empires of the past. 

Another world war like that of 1914 is perhaps the one 
event f 4 ;hat could give immediate reallJy to the menace of 
these forebodings. For in such a war we should inevitably 
be involved. And we could hardly hope to be as fortunate 
again as^we were in 1914. Neither then, nor at any time 
since the Empire grew to power,* have we had to meet 
simultaneous attacks on different parts of our imperial 
system. Yet such a danger is more than likely if a new 
world war breaks out. With our military strength perforce 
concentrated near the centre of the Empire ; with vast 
responsibilities scattered wide throughout the world ; with 
many subject peoples struggling, in varying degrees of 
brooding or active discontent, for self-government or even 
for national independence ; relying ourselves for our day- 
to-day existence on the universal and unbroken mastery 
of the ocean highroads of the seven seas — ^we would be, in a 
very special way, vulnerable to such simultaneous attacks. 

And against such dangers — ^racial, political and military 
all combined-armaments by themselves cannot avail. In 
" preparedness,” if it stands alone, there is no safety. It 
is from peace, and only from peace, that the stability and 
the political progress of the Empire can result. For these # 
reasons we, of all peoples, have most to gain from any plan 
that win prevent, and. if it may be, abolish the scourge 
of war. 
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The third assumption made hereafter is that the British 
people have a vital interest in the reduction and limitation 
of national armaments of every kind, by a common plan 
to be accepted by the nations of the world. In some ways, 
it is true, our interest in such a plan seems less than the 
interest of other countries. Since the reductions we have 
already made — for example in our army — ^have been greater 
than the reductions made by other peoples, we have less 
to gain than they from further saving on our mihtary budget. 
But even from the narrow standpoint of national economy 
we have still much to gain. If we could secure a compre- 
hensive scheme of reduction and limitation covering weapons 
of all kinds, we could save millions which otherwise we shall 
inevitably spend on our air-force ; and in so doing we should 
notably retard the process that is fast wiping out the 
advantage we deriVfe from the fact that we are an island. 
Likewise we could save still more millions that we have 
begun again to spend upon the strengthening of the navy ; 
in so doing we could end our new competition with other 
naval powers in cruisers* and submarines, and thus do away 
with the one serious danger that threatens our naval position. 

The economic gains of a successful policy of disarmament 
would thus be, even for us, and quite apart from the strategic j 
gains, of some importance. They would render possible i 
either great reductions of taxation or rapid progress with 
social reform — perhaps even both. And if it be true that 
in some departments, as for example in the army, there are 
no further reductions we can make, that we are already 
down to the bare minimum essential for the maintenance 
of order in our scattered realm, surely that only makes the 
greater the political advantage we shall reap from securing 
similar reductions in the armaments of other states whom 
for this purpose we cannot but regard as our competitors 
and potential foes. There is strong ground, therefore, for 
this third assumption. 

The last assumption is no less straightforward than the 
rest. It is simply this : that the average citizen is, broadly 
speaking, ready and willing, if he is shown the way, to 
apply in international affairs the^same rules of action that 
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he applies iff national affairs ; that, since his whole social 
life within the state rests on the collective use of force, 
in the persons of the police, against the criminal who dis- 
turbs the public peace or violates the rights or safety of his 
neighbours, so, in principle, the average citizen has r no 
objection to the collective use of force by the community 
of states against the international criminal who violates 
the peace of nations or attacks the rights or territories of 
his neighbour states. Whether such collective use of force 
by the community of states can in fact be organized as a 
practical and working system is another question, and one 
that is open to debate ; it will require attention at a later 
stage. What is now assumed is that, if it can be done, the 
peoples of the world are ready for common action against 
a disturber of the peace, analogous to the action of the 
Sherifi’s posse, from which the systeril of the police has, 
by a continuous and unbroken process,^ evolved in England. 
In other words, since they cannot in international affairs — 
still less than in national affairs — ^do away altogether with 
the use of force, they prefer that force, limited and con- 
trolled, should be behind the law, rather than that force, 
unlimited and uncontrolled, should remain without the law 
and should cause the international disorders from which 
countless generations of men have suffered in the past. 



CHAPTER II. 

THE GENESIS OF THE PROTOCOL. 

The Geneva Protocol is an instrument upon which the 
representatives of all the Members of the League at the 
Assembly in October last reached provisional agreement 
for the purpose of securing the mutual reduction and 
hmitation of their » national armaments. It is the. direct 
outcome, and as its authors thought, the logical conclusion, 
of the work done during four years by the various organs 
of the League for carrying into effective application the 
undertakings of article &of the Covenant. Its main purpose, 
therefore, is what is loosely called disarmament ; and unless 
this purpose is achieved, the Protocol itself will come to 
naught. But it is sometimes said in criticism of the Protocol 
that, whatever its ultimate purpose, there is little in it that 
concerns disarmament and much — too much — on other 
subjects. This criticism can best be met by a brief account 
of its antecedents. This account may also be of use to 
those who think that because the Protocol was drawn up 
and adopted in the brief space of a five weeks’ conference 
it must be hasty and ill-considered work. For the. truth 
is the reverse. Whatever its defects, the Protocol is the 
result of longer, more anxious and more laborious considera- 
tion than has'been given to almost any diplomatic document 
in the past. 

As has been said, the starting point of the work from 
which the Protocol has resulted was article 8 of the Covenant, 
by which the Members of the League “ recognize that the 
maintenance of peace requires the reduction of national 
armaments,” and in whidi it is provided: that “ the Coun- 
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cil . . . shall formulate plans for such reduction.” From 
the earliest days of the League its Members took this article 
very seriously. They considered that it involved a duty 
towards themselves and a pledge towards the ex-enomics, 
whom the Allies had disarmed “ in order,” in the words of 
the Peace Treaties, " to render possible the initiation of a 
general limitation of the armaments of all nations.” At the 
First Assembly, therefore, in November 1920, the question 
of article 8 was vigorously taken up. -The members of the 
Assembly still had fresh in their minds the recommendation 
of the great Financial Conference at Brussels which the 
Council of the League had summoned a month or two before, 
urging that the Council should confer at once with the 
various governments " with a view to securing a general 
reduction of the crushing burdens which, on their existing 
scale, ^armaments still impose on the impoverished peoples 
of the world, sapping their resources and imperilling their 
recovery from the ravages of war.”'' Even before the 
Assembly met the Council had already established the 
Permanent Advisory Commission ^ 'on military matters for 
which article 9 of the Covenant provides, and had decided 
that it should consist of military, naval and air experts of 
each of the states (then eight, now ten) whose representa- 
tives composed the Council. The Assembly, while they 
did not in any way disapprove the plan adopted by the 
Council, nevertheless took the view that a Commission 
composed exclusively of military experts was not well, 
adapted for the prep^ation of a scheme for the general 
reduction and limitation of armaments. On the proposal 
of the British Government delegation,* therefore, they pro- 
posed the creation of a new body, with the egregious title 
of the Temporary Mixed Commission,* to whom they 
entrusted the task of preparing a comprehensive and prac- 
ticable plan for the carrying out of article 8. This new 
Commission was to consist of military, economic and finan- 
cial experts, representatives of employers and of working- 

^ Commonly known as the P.A.C/' 

* The three pTincijial delegates were Lord Balfour, Mr. H, A. L. Fisher 
(both members of the Cabinet) and Mr. G, N. Barnes. 

® Commonly known as the “ T.M.C/* 
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class opinion, and finally of responsible persoi^s with experi- 
ence of political affairs. Its members, like the members of 
other League bodies charged with the drafting of schemes 
for the consideration of the Council, were not to be repre- 
sentatives of governments, but independent persons, usually 
of course in close touch with their governments, but chosen 
for their individual knowledge, experience 'or capacity. 

This Temporary Mixed Commission was duly established 
by the Council and began its labours in March 1921, thaty^ 
is to say only a few weeks after the First Assembly had 
dispersed. It began with the consideration of the iUicit 
traffic in and private manufactmre of arms and ammunition. 
On these subjects its discussions at an early date showed hope 
of some profitable result, for the governments of Europe 
were not unfavourable ; the difficulties to be overcome lay 
rather in the attitude of a great manufacturing «ation 
across the Atlantic whose official attitude at that time was 
one of uncompromising hostility to the League. But when 
the Temporary Mixed Commission left these side issues 
(important, indeed, but Secondary from every point of view), 
when it approached the real task with which it had been 
charged, the situation changed. The majority of its mem- , 
hers did not hesitate to say that in their view the preparation 
of a scheme for the further reduction of armaments was 
premature, that their countries were many of them sur- 
rounded by immediate military dangers such that their 
armaments might fairly be claimed to be already at " the 
lowest point consistent with national safety,” that there 
were still a number of great military powers outside the 
League, whose co-operation in a pohcy of disarmament could 
not yet be hoped for, and whose attitude in the meantime 
was menacing in the extreme. In short, they held, and held, 
so it proved, immovably, that, desirable as disarmament 
might be, it meant risks for certain states or groups of states 
which no one could expect that they would take. 

It was useless to argue in reply, as some members of the 
Commission tried to do, that a general scheme of reduction 
would, by imposing proportionate diminutions of arma- 
ments and armed forces on every state that joined it, leave 
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all of them relatively as strong, and therefore relatively as 
safe, as they were before. To this contention, when it was 
put forward, they made a double answer. 

First, they pointed out that the argument collapsed un- 
less the scheme of reduction were accepted and effectively 
applied by every state, or practically every state, throughout 
the world. If even one country with any pretentions to 
mihtary power stood out, that would impose such injustice 
and such risks on all its neighbours that they too would in 
practice be unable to carry out the reductions they might 
otherwise be willing to effect. They added that the hope 
of securing the help of Russia in such a scheme was at 
that time almost indefinitely remote, that this fact affected 
vitally just those European countries the reduction of whose 
forces it was most evidently desirable to secure, and that 
without the co-operation of these countries no general 
scheme would be worth the paper on which it was drawn up. 

Second, they urged that, while it rday have once been 
true that proportionately equal reductions of military arma- 
ments and forces by international ’agreement would leave 
different countries relatively as strong as they were before, 
in modern conditions this proposition no longer held good. 
As this theory strikes at the root of the classical argument 
for disarmament, the reasons for it are worth attention. 

It was said by those who took this view that the appli- 
cation of science to war had introduced such changes 
^in the methods and weapons with which war is waged 
that no disarmament agreement could now include and 
limit all the vital factors on which military strength 
depends. Before these changes were introduced, the 
weapons that were useful in war served, broadly speaking, 
no other purpose. But nowadays the weapons upon which 
success in war wiU probably depend have peace-time uses 
of great importance. Aircraft furnish an obvious example. 
Commercial aircraft are in their infancy, but they have 
already become an important factor in the economic system ; 
and with every month that passes their efficiency, and in 
consequence their utility, increase. Even if it were possible, 
which it is not, it would stiU be undesirable to limit by 
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international agreement the number of commercial aircraft 
which each state chooses to produce or to maintain. Yet 
the qualities required in a commercial aeroplane — ^weight, 
lifting capacity, speed, rehabihty, extended radius.of flight — 
arg precisely the qualities required in a military bombing 
machine. The transformation from commercial to military 
use is the work of an hour or two. And in the view of many 
experts, bombing aeroplanes, by means of which whole 
cities might be wiped out, and the resistance of an enemy 
quickly paralysed, will almost certainly be the principal 
offensive weapon of any future war. 

The same argument applies to what wiU, again according 
to the experts, be the chief auxiliary weapon used by air- 
craft — poison gas. The power to produce poison gas on a 
large scale and at short notice for warlike use depends on 
the possession of chemical factories. These factories are 
indispensable for many peace-time industries, they can 
experiment ih military gases without any possibility of 
detection, their transformation to military use can be very 
rapidly effected. It is’ true that some authorities beheve 
that an international agreement against the use of gas 
might, on certain conditions, be made without too great 
danger of its e\>’asion.^ But in fact no power has shown the 
least disposition to accept the conditions which such an 
agreement would involve; and chemical factories, the 
number or output of which cannot obviously be limited by 
an international disarmament agreement, therefore remain 
a vital element in the potential military strength of countries 
which possess them. Similarly, fleets of heavy motor lorries 
or tractors, which have been organized by some countries 
for postal and other government services, may prove a 
military factor of importance in facihtating the concentra- 
tion of troops, in the transport of artillery and ammunition, 
or as an auxiliary to air-force operations. These again can 
in no circumstances be limited by international agreement. 

The practical application of these arguments to the 
potential military strength of different countries needs no 
elaboration. A moment’s thought must show that in aU 
» e.g. Major Victor Lefebure. 
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the departments which have been mentioned and in other 
Rir ndar departments, some countries have necessarily, as a 
result of their natural resources or industrial organization, 
an immeasurable superiority over others. Germany, for 
example, leads the world in commercial aircraft, chemical 
production and. nationalized motor services. Mutual re- 
duction of armaments, therefore — and this is the conclusion 
to which the above arguments were used to lead — on a scale 
which involved proportionately equal sacrifices in factors 
of military strength which can be limited by international 
agreement, would in fact as between, say Germany, and a 
country without commercial aircraft and chemical industry 
or motor services, greatly increase the relative military 
strength of Germany. In other words, proportionately 
equal reductions of factors of military strength which can be 
limited would increase the military importance of the natural 
or economic advantage of some countries over others, and 
might do so in a way which, in the event of 'a sudden and 
carefully prepared attack, would prove decisive. It was 
therefore, so the argument ended, elementary common-sense 
for governments of powers suffering from such natural or 
economic disadvantage in the factors of military strength 
which can not be limited, to retain full freedom to reduce 
the margin of this disadvantage by the maximum effort in 
other military preparation which their people might be able 
to sustain. 

To this contention there was added a second rather l ik e it. 
An international agreement for the reduction and limitation 
of national armaments, it was said, must involve an under- 
taking by every signatory Power neither itself to increase, 
nor to assist any other signatory to increase, its armaments 
above the limits mutually agreed upon. Without such an 
undertaking no disarmament scheme could be of any value. 
But if war were subsequently to break out such an under- 
taking would evidently confer a great advantage upon 
countries with great industrial resources. For both the 
rapid mobilization of large forces and the conduct of large 
scale operations depend in modem conditions on the indus- 
trial machine by which the armies in the field are sup- 
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ported. If one power has a great industrial system which 
its government can immediately take over, which perhaps 
it can secretly prepare for a long time in advance, that will 
clearly give it a great military superiority over another 
power which has to depend for its supplies of arms and 
ammunition and uniforms and so on, on the industries of 
other countries, perhaps geographically remote. And both 
the margin of this superiority, and its mihtary importance 
in case of a sudden outbreak of war, wiU be greatly increased 
by a disarmament agreement which prevents the country 
without adequate resources of its own from making in time 
of peace the maximum military effort of which it is capable, 
and which forbids it to accumulate the stocks or organize 
the forces which might enable it to wipe out the disadvantage 
from which it suffers. 

• • 

Confronted with contentions such as these, the Temporary 
Mixed Commission were unable at their early meetings to 
make any progress with their chief task, the preparation of a 
practical scheme for the reduction and limitation of national 
armaments. At every turn they were faced by the dilemma 
that, for these and similar reasons, some countries would 
certainly not take part in such a scheme, while unless the 
scheme were generally adopted it would impose injustices 
and risks on those who did take part, which no government 
could be expected to accept. F or many months the dilemma 
led to deadlock. And it was only when the problem was 
approached from another point of view, only when a new. 
start was made by linking the question of armaments to' 
that of security against attack, that there appeared thei 
hope of an issue. 

This new conception of the problem proved to be de- 
cisively important. The principle that security and dis- 
armament must go together is now universally accepted ; 
it has made the reduction of armaments for the first tune a 
matter of practical politics ; all that still remains in doubt 
is the method by which the principle shall be apphed. 
What, then, was the genesis of this new conception ? It 
sprang first from the most obvious difficulty with which the 
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Temporary Mixed Commission had been faced — could any 
progress be ‘made with disarmament unless every state 
throughout the world took part ? The difficulty itself 
suggested, a possible solution : co-operation for mutual 
defence among states, which did disarm against attack on 
any one of their number, from whatever quarter that attack 
might come. Since a combination of a large number of 
states even with reduced armaments must clearly be stronger 
than any single aggressor state which had not disarmed, 
the plan would make those who wanted to reduce their 
military burdens independent of the danger that otherwise 
must come from isolated states who wished to stand aside. 
This new idea was embodied in four resolutions laid before 
the Temporary Mixed Commission in July 1922,^ the purport 
of which was broadly that reduction of armaments to 
be efiective must be general and that, there could be no 
general reduction without some mutual guarantee of security 
against attack. These resolutions met with -an immediate 
response. There was at first the widest divergence as to 
how they could be carried into practical effect. But on 
the principles involved, unanimity was rapidly secured. 
The Temporary Mixed Commission was able to send to the 
Third Assembly in September 1922 a report, founded on these 
principles, to which every one of its members was ready 
to agree. 

The principles were likewise accepted by the Third 
Assembly, but only after a stiffer fight than there had been 
in the Temporary Mixed Commission about the method by 
which they could be carried into practical effect. The debates 
of that year (1922) will not be soon forgotten in Geneva, 
nor indeed elsewhere, for they laid the foundation of the 
scheme of world disarmamentwhich some day will be brought 
about. They were full of dramatic conflicts between those 
who wanted security before disarmament and those who 
refused to dissociate the two, between those who found 
security in the old methods of partial alliances against 
particular dangers and those who found it in the new method 

* See Annex II. The Resolutions were adopted without change by 
the T.M.C, in September 1922. 
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of a general alliance against aggression of everj? kind ; they 
were full too of dramatic compromises, which ended in final 
agreement upon the text of resolutions 1 to which all the 
assembled governments were ready to subscribe. . The im- 
mediate result was a formula which*! definitely committed 
the governments of the Members of the League to the pro- 
position that security and disarmament must go together, 
and which instructed the Temporary Mixed Commission to 
prepare for the Fourth Assembly a draft Treaty to give 
effect to the principles on which they were agreed. The 
importance of this result lay not least m the fact that it was' 
warmly accepted by the governments of four Great Powers ; 
and it is noteworthy, from the British point of view, that the 
British Government delegation, led by Lord Balfour and 
Mr. Fisher, played a large part in the negotiations and 
debates by which ihe final formula was reached.* The 
ultimate psychological effect of the debates was perhaps 
even more importalit still. They brought home to the 
mind of the government representatives assembled in 
Geneva, and indeed in great measure to the world at large, 
the real meaning of the problem of security. They obliged 
the politicians and journalists there collected to face the 
facts ; to realize that in large parts of Europe both peoples 
and governments were hving under a menace of armed 
invasion which dominated the whole of their national fives 
and policies ; that this menace was not a figment of their 
imaginations, but a practical military danger of which they 
had every right to be afraid ; and that until measures were 
taken, by collective action against all aggressive wax, to 
exorcise the passion of fear in which all their military policy 
was conceived, no progress would or could be made with 
the. execution of the obligations of the Covenant to reduce 
and limit national armaments. 

This brief account of the first two years’ work of the 
Temporary Mixed Commission may perhaps explain why 
the Geneva Protocol is not concerned exclusively with dis- 
armament, but also, a.nd in large measure, with the question 
Ipf security, or, as it is now called, of " sanctions,” which 
/ 1 See Annex III, 



i6 * 


THE GENEVA PROTOCOL. 


being interpreted means joint action against aggressive 
war. After Ihe resolutions of the Third Assembly had been 
passed, the two questions were linked inseparably together. 
The subsequent work of the Temporary Mixed Commission 
served only to strengthen the connection. Although this 
work had much influence on the form which the Protocol 
assumed, there is no need for present purposes to describe 
it in any detail. The Temporary Mixed Commission duly 
carried out the task which the Third Assembly laid 
upon it. It prepared a draft Treaty, now famous as the 
Draft Treaty of Mutual Assistance, in which it embodied 
an elaborate system of security, founded on mutual under- 
takings among all states who reduced their armaments ; 
to this end it went very far in prohibiting and outlawing 
aggressive war. The system of security consisted, broadly 
speaking, in the amalgamation of general guarantees among 
all states, with partial alliances among some of them, under 
the control of the Council of the Leaguer. This Draft Treaty 
was considerably amended in September 1923 by the Fourth 
Assembly which, without in any way expressing an opinion 
on its merits, referred it to the governments of all states, 
whether Members of the League or not, with an invitation 
to them to furnish to the Council any observations on it 
which they might care to make. A great many govern- 
ments in due course complied with this invitation ; and 
the answers which they made, their criticisms of the Draft 
Treaty, their proposals for its amendment, together with 
the Draft Treaty itself, formed the raw material from which 
in great part the Fifth Assembly built up the Protocol. 

This of course was particularly true where security was 
concerned, for it was to this question above all others that 
the Temporary Mixed Commission and the Fourth Assembly 
had devoted their attention. But the “ replies ” of the 
various governments on the Draft Treaty also furnished 
the source from which came the third great element of the 
I Protocol — ^the element of what is loosely known as " arbi- 
I tration.” As wiU subsequently appear, “ arbitration ” 
! dominates the whole system of the Protocol. ' It is the one 
i respect in which the Protocol goes much beyond the existing 
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obligations of the Covenant. It is interesting tc^find, there- 
fore, that like its provisions on security, the provisions of 
the Protocol on arbitration had their origin in the earlier 
discussions of the various organs of the League.’ But it 
must bl^admitted that these discussion^ had been much le,ss 
profound and much less satisfactory than the discussions on 
security. The subject had first been raised in a tentative 
manner in the original debates of the Third Assembly on 
security, when certain Scandinavian delegates had pointed 
out that in the creation of a system of co-operative mihtary 
sanctions against aggressor states an international machine 
of deadly power would be set up ; that unless the greatest 
care were taken, there would be at least a risk that this 
machine might be put to wrongful uses ; that even if the 
Council, in whose hands the operation of the machine was 
placed, were all of perfectly good faith, it might stili be 
difficult for them to know which party to any given war had 
been the real aggressbr. They urged that very often the 
real aggression consisted not in the commission of the initial 
act of war, but in a policy’of provocation or injustice which 
at long last might make a conflict impossible to avoid. 
Against the dangers of misuse and to meet the genuine 
difficulties they pointed out, these Scandinavian delegates 
asked for moral and political guarantees ; and they hinted 
that such guarantees might be found in the development of 
" arbitration,” by which they meant the extension and 
completion of the provisions of the Covenant for the peaceful 
settlement of ihtemational disputes. 

The subject next arose in a different form at a meeting 
of the Temporary Mixed Commission in February 1923. 
It was then proposed, as the basis for a system of security, 
that aggressive war should in aU circumstances be forbidden ; 
but it was objected that it would be both logically and 
politically unsound to forbid aU war without at the same 
time establishing some alternative pacific means by which 
a definite and binding, solution could be found for every 
international dispute. Against this objection it was urged, 
and urged successfully, first, that as a matter of history 
the domestic legal system of many countries had grown 
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up from the prohibition of private war even before 
adequate courts of law had been set up, and that by 
analogy the same process of evolution would probably be 
necessary in the community of states ; and second that, 
in any case, while the governments of the world weft r^dy, 
as the resolutions of the Third Assembly showed, to forbid 
aggressive war, they were not ready to go further in the 
compulsory settlement of disputes than they had already 
gone in the Covenant itself. There, so far as the Temporary 
Mixed Commission was concerned, the matter rested. 

The Scandinavians returned to the attack in 1923 at the 
Fourth Assembly, where they found some new allies, and 
during the course of 1924 the replies made to the Council 
by the various governments on the Draft Treaty of Mutual 
Assistance showed that their views were slowly, perhaps, but 
steadily gaining ground. A number of governments, in- 
cluding the British Government, spoke of the development 
of the provisions of the Covenant concerning the settlement 
of disputes as being either a necessary addition to or a 
substitute for the system which the Temporary Mixed 
Commission had proposed. 

It remained, however, for an independent though influ- 
ential committee of private citizens of the United States 
to propose the formula with which the Fifth Assembly actu- 
ally began its work upon the Protocol. This Committee, 
known from the name of its distinguished founder as the 
" Shotwell Committee,” pointed out with force that what 
had been to many governments the real stumbling block 
in the Draft Treaty of Mutual Assistance was the provision 
which left to the Council the duty of deciding, with full 
and unlimited discretion, which party to any given war had 
been guilty of aggression. They proposed to limit its dis- 
cretion by providing an adequate and automatic test of 
aggression, and they suggested that this test could be found 
in " arbitration.” Their actual plan was this : that every 
signatory state should undertake to submit any dispute 
involving an outbreak or a threat of war to the Permanent 
Court of International Justice ; that the Court should be 
empowered to declare when aggression had occurred ; and 
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that any state which failed either to accept the jurisdiction 
of the Court or to execute its verdicts would, ipso facto, and 
without further discussion or delay, be recognized by all 
the world as an aggressor and an outlaw state. . 

The form of this proposal no doubt left something to be 
desired, but none the less it was from this source that M. 
Herriot took the idea on which he founded his first speech 
to the Assembly on September 5th, 1924. He dealt mainly 
with the difl&culty, inherent in the whole problem of security, 
of determining which state is the aggressor. 

" We admit,” he said, “ that it is an extremely intricate 
and perplexing task to determine which state is the aggressor 
... we earnestly hope, therefore, that one of the acts of the 
Fifth Assembly will be to accept the principle of arbitration, 
which will once again settle our difficulties, since henceforth the 
aggressor will be the parfy which refuses arbitration’’ ^ * 

As things turned out, the principle of arbitration did not 
" settle the difficulties ” which the members of the Fifth 
Assembly had to face, for reasons which will be later on 
explained. But from the moment when the Prime Minister 
of France, with the support of the Prime Minister of Great 
Britain, made the declaration which has just been quoted, it 
was certain that a great part of the Protocol would be 
devoted to the extension of the provisions of the Covenant 
for the peaceful settlement of international disputes. 


Arbitration, Security and Disarmament, thus became the 
threefold foundation of the work to which the Fifth Assem-, 
bly set its hand. The result is the Protocol into the meaning 
and effect of which it is the purpose of this book to inquire. 

Before the inquiry is begun, one or two preliminary points 
may perhaps be dealt with. What, for example, explains 
the form which the Protocol has taken ? In what way does 
it differ, if at all, from a formal treaty, such as was previously 

* See Verbatim Record of the Assembly Debate on the Reduction of 
Armaments, September 4th-6th, 1924. Pubhshed by the League of 
Rations Union, gd. 
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proposed Ly the Temporary Mixed Commission? Why 
does its first article impose upon the signatory states the 
duty “ to make every effort in their power to secure the 
introduction into the Covenant of amendments on the lines 
of its provisions ” ?" If amendments to the Covenant are 
needed, why were they not made forthwith, and why was 
the Protocol required at all ? And why in any case was it 
called a Protocol, and what does the name imply ? 

To begin with the last of these questions, the word Pro- 
tocol has several meanings, of which the most important 
is that of an auxiliary or an addition or a supplement to a 
treaty proper. The Geneva Protocol was intended to be a 
supplement to the Covenant of the League rather than a 
new and independent treaty. By choosing this name its 
authors meant to show that they were not establishing a 
new or rival system to that which the Covenant had set up. 
Although they were going beyond the Covenant, they were 
only carrying to their logical conclusion the principles on 
which the Covenant was built ; while those Members of 
the League which accepted the* Protocol forthwith would 
evidently have different obligations from those Members 
which did not, it was hoped and intended that the difference 
would be soon wiped out by the universal acceptance of the 
Protocol, and the consequent amendment of the Covenant 
itself. If there were no amendment of the Covenant, it 
was clear that confusion might easily result, for both the 
Covenant and the Protocol contain elaborate but differing 
systems for dealing with the same inter-state relations, and 
particularly for dealing with the settlement of disputes. 
On the other hand, it was impossible for the authors of the 
Protocol to deal with all the work before them by means 
of amendment to the Covenant alone, for two sufficient 
reasons : first, part of their purpose — for example the 
summoning of a Disarmament Conference at an early date 
— ^was of a transitory nature, and provisions for its achieve- 
ment would be quite unsuitable for incorporation in the 
written constitution of the League ; second, the process of 
amendment, as laid down in article 26 of the Covenant, is a 
long one ; before any ^endment adopted by the Assem- 
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bly can become effective, it requires a fori^al act of 
ratification by every state represented on the Council, and by 
a majority of the states which make up the Assembly as a 
whole. Since the League came into existence in ^1920, a 
number of amendments have been adoptfed by the Assembly, 
but only four of them, and those the least important, have 
as yet come into force. It was clear, therefore, that unless 
the authors of the Protocol were willing to wait a period 
of years before they could bring their new system into force, 
they must find some other method of procedure than that 
of amendment under article 26. But they were not willing 
to wait ; for until their system was at least potentially in 
force they had no point de depart for the Disarmament Con- 
ference which was to crown their work. And the Disarma- 
ment Conference, in the view of very many of them, was 
already overdue. • 

It is clear therefore why the second paragraph of article 
I of the Protocol provides that, as between the signatory 
states, the provisions of the Protocol “ shall be binding as 
from its coming into force!” The authors of the Protocol 
were anxious to get on : " aboutir ” was from first to last 
the watchword on their lips. But it is no less clear why 
the first paragraph of article i provides that the signatory 
states shall make " every effort in their power to secure the 
introduction into the Covenant of amendments on the lines 
of the provisions contained ” in the Protocol ; why, in other 
words, besides bringing their work into immediate effect they 
added the slower method of article 26 of the Covenant as 
well. It has been already said that their purpose was to 
avoid, so far as might be, the co-existence of two conflicting 
systems of law governing the same inter-state relations. In 
the interim period after the Protocol came into force and 
before the amendments to the Covenant could be made, 
such co-existence could not be avoided ; but the mere legal 
complication of the situation that would then exist is enough 
to explain, if further explanation is needed, why the authors 
of the Protocol proceeded as they did. For in that interim 
period there might, and in all probability there would, be 
four different classes of states whose mutual relations would 
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be governed by different legal rules. These classes are as 
follows ; 

1. Members of the League signatory to the Protocol. 

2. Members of the League non-signatory to the Protocol. 

3. Non-members of the League signatory to the Protocol. 

4. Non-members of the League non-signatory to the 

Protocol. 

Among these different classes the rules of the Protocol or 
the Covenant would apply in the following different ways : — 

Between a Member of the League signatory to the Pro- 
tocol and all other states signatory to the Protocol, whether 
Members of the League or not (i.e. between classes i and 3 
above), the rules of the Protocol would apply. 

Between a Member of the League signatory to the Pro- 
tocol and all Members of the League non-signatory to the 
Protocol (i.e. between classes i and & above), the Covenant 
would apply, and the Protocol would be of no effect. 

Between any state signatory to the Protocol, whether a 
Member of the League or not and all states not Members 
of the League and non-signatory to the Protocol (i.e. be- 
tween classes i and 3 above on the one side, and class 4 
on the other side), the provisions of article 16 of the Protocol 
[q.v. Annex V) would apply. 

Between a Member of the League non-signatory to the 
Protocol and states not Members of the League, whether 
signatory to the Protocol or not (i.e. between class 2 above 
on the one side, and classes 3 and 4 on the other side) the 
provisions of article 17 of the Covenant [q.v. Annex VI) 
would apply. 

Now there is nothing inherently impossible in a situation 
in which the relations of different classes of states are 
governed by different systems of legal rules. The broad 
principle of the situation would be this : that states which 
had signed the Covenant and nothing more would still live 
under the system of the Covenant in all respects, while 
states which had signed the Protocol (with or without the 
Covenant) would live under the system of the Protocol except 
in their relations with states which had signed the Covenant 
but not the Protocol. . There is no reason to believe that 
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this principle would be unworkable, nor even very difficult, 
in practice. But of course the legal complications which 
it might involve are great. It was hoped by the leaders 
of the Fifth Assembly that, as the League became, in due 
course, universal and its Members accepted the obligations 
of the Protocol and brought them into force, these legal 
complications and divergences would disappear, and all 
the classes of states above distinguished would be merged 
into the first and governed by the single system of Covenant 
and Protocol combined. In the meantime they did what 
they could by article i of the Protocol to hasten this desirable 
result. 

There is no purpose in debating at any length whether 
their plan was right or wrong. On the whole its advantages 
are plain. It makes the new system of the Protocol 
effective at once for»states which are willing to accepMt ; 
it does not force this new system on states which are 
contented with the Covenant as it stands ; it makes the 
best arrangements that can be made for bringing about the 
fusion of the two systenjs as soon as the governments are 
ready for the step. 

One other point about the form of the Protocol must be 
mentioned. If it is not accepted by all the Members of the 
League, how can it impose new rights and duties on the 
Council and the Assembly ? Will not the Members of the 
League who do not accept it have the right, if they so desire, 
to object to the exercise of these new rights and duties by 
the institutions which they, with the other Members of the 
League, collectively maintain ? The answer is plain. The 
Protocol can impose no rights and duties on the mstitutions 
of the League. Under article i the signatories undertake 
that “ so far as they are concerned, the Assembly and the 
Council . . . shall thenceforth have power to exercise all 
the rights and perform all the duties conferred upon them, 
by the Protocol.” But this by itself is not enough. Before 
the Assembly or the Council, which act for the League of 
Nations as a whole, can exercise the rights and perform 
the duties provided for in a new and separate international 
agreement, they must freely and in their corporate capacity 
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decide respectively to do so. Once they have so decided, 
once they have accepted the rights and undertaken the 
duties in question, their decision will bind them and their 
successors for the future. There is no difficulty about this 
doctrine, as some critics of the Protocol appear to think. 
It has been applied in many cases when the Council of the 
League has undertaken tasks “ conferred ” upon it by the 
Treaty of Versailles, by the Minority Protection Treaties 
made by the Principal Allies in Paris, and by other inter- 
national treaties drawn up or accepted by some only of the 
Members of the League. 

Finally, it must be said that some of its critics in Great 
Britain appear to misunderstand the whole nature and 
authority, the general diplomatic standing, if the phrase may 
be allowed, of the instrument with which they have to deal. 
Just as they are inclined to say that it is hasty and ill- 
considered work, so they are inclined to add that it has 
been forced on the unwilling governments of the world by 
the hotheads of Geneva. They speak as if the League were 
an extra-national or supra-national Being over whom the 
governments had no control. Nothing could be more 
fantastically absurd. The League in its origin, in its growth 
and in its action, at every turn and in every circumstance,^ 
is the creation and the creature of the governments of which 
it is composed. The Assembly of the League is not a supra- 
national Parliament issuing independent and irresponsible 
edicts to a perplexed and startled world ; it is the inter- 
national organ of the fifty-five countries which are Members 
of the League ; it is itself a meeting, and nothing less and 
nothing more than a meeting, of the governments of these 
countries in the persons, for the most part, of their respon- 
sible ministers of state. It is this inter-govemmental organ 
not only in theory, but in fact. And never has this been 
so true as it was of the Fifth Assembly which drew up the 
Protocol. The whole initiative of the Assembly’s work, 
the whole conception of the Protocol, the broad policy and 
the smallest details of its application, all came alike from 
the responsible ministers of the leading countries in the 
world. Take, for example, the opening debate of the 
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Assembly, from which resulted the first Resolution of Sep- 
tember 6th — the resolution on which the whole Protocol 
was built. There were seventeen speakers in that debate. 
Four of them were Prime Ministers in power, including the 
Prime Ministers of Great Britain andr of France. Four of 
them were Ministers of Foreign Affairs in power. Two 
others were Cabinet Ministers of the highest rank. Two 
were ex-Prime Ministers, two others were ex-Ministers of 
Foreign Affairs — all four recently in power, likely to come 
to power again, and speaking by instructions and in the 
name of their governments at home. The remaining three 
were the leader of the Australian Parliamentary opposition, 
the ruling Prince of a native Indian state, and the leading 
representative of the Latin American republics. What was 
true of the opening debate was no less true of the subse- 
quent work of the ‘Assembly. In the First Commii*fee, 
which dealt with the legal parts of the Protocol, in the 
Third Committee which dealt with security and disarma- 
ment, and in all the sub-Committees which these two 
main Committees respectively appointed, the lead was 
taken and the work was done by ministers of Cabinet rank 
and responsible statesmen acting by instructions and on 
behalf of the governments in whose names they spoke. ^ 
The Assembly ended with the solemn acceptance of the 
Protocol by the delegations of forty-eight governments, 

^ The individual members of the Assembly chiefly concerned with 
drafting the Protocol were : 

M. Benes (Czecho-Slovakia, Minister of Foreign Affairs), rapporteur to 
the Third Committee. 

M. Politis (Greece, ex-Minister of Foreign Affairs), rapporteur to the 
First Committee. 

Lord Parmoor (Lord President of the Council), Mr. Arthur Henderson 
(Home Secretary), Sir Cecil Hurst (Great Britain). 

Senator Dandurand (Canada, Minister of State without Portfolio). 

Sir Lyttleton Groome (Australia, Attorney-General). 

M. Briand (ex-Pnme Mmister), M. Loucheur, M. Paul Boncour (France). 

M. Salandra (ex-Prime Minister), M. Schanzer (ex-Minister of Foreign 
Affairs), M. Scialoja (ex-Minister of Foreign Affairs; Italy). 

M. Skrz5rnski (Minister of Foreign Affairs ; Poland) . 

M. Hymans (Minister of Foreign Affairs), and M. Rolin (Belgium). 

Count Apponyi (ex-Prime Minister and Leader of Opposition ; Hungary) . 

M. Kalfoff (Minister of Foreign Affairs; Bulgaria). 

M. Fernandez (Brazil). 

M. Villegas ^Chile, ex-Prime Minister). 

Viscount Ismi (ex-Minister of Foreign Affairs; Japan). 
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that is to say by all who ware present at the final vote. To 
show that their vote was not a solemn masquerade of irre- 
sponsibility, it is enough to say that in the short period 
which has since elapsed, no less than seventeen govern- 
ments have signed .the Protocol, and one of them has 
ratified its signature. 

Whatever may be thought about its merits, therefore, 
whatever defects it may be held to have, it is necessary 
to admit not only that the Protocol is the final outcome of 
years of patient work, but that it is the creation of the 
governmental will of the vast majority of the civilized states 
under whose rule mankind to-day exists. The wisdom of 
the governments is no doubt a matter of opinion ; but that 
the governments of forty-nine states drew it up, that these 
governments still intend to carry it into operation, is the 
fuMamental fact of the present situation ; and no one who 
desires to study the Protocol with an open and impartial 
mind can afford for one moment to forget it. 



CHAPTER III. 


THE OUTLAWRY OF AGGRESSIVE WAR. 

Under the old pre-League rules of international law (by 
which those. govemihents not yet Members of the League 
stUl live) every state had an absolute and unlimited right of 
war. It could make war whenever it desired to do so ; 
in making war it could override all the rights of its opponents; 
if it were successful it could even end an opposing state’s 
existence by annexing its territory, acquiring its property 
and subjugating its people. These legal rights have all 
been exercised not onee but often in the hfetime of men 
and women still alive. And however much some wars may 
have shocked the moral conscience of mankind, in inter- 
national law no distinction of any kind was made between a 
just and an unjust war. 

It is clear that when the statesmen of the Peace Con- 
ference began to lay down the framework of a new inter- 
national organization for the community of states, with 
permanent political institutions and a written charter of 
fundamental general law, the first point that engaged their 
minds must have been this unrestricted right of war, for it 
was precisely this which caused the international chaos they 
were endeavouring to end. And in fact the whole founda- 
tion of the Covenant they made is the limitation of the right 
of war. 

But to the men who made the Covenant, caution was in 
all things the handmaid of wisdom. War is the oldest, and, 
so in 1919 it seemed, the strongest of human institutions. 
They did not venture, therefore, to try to aboHsh the 
right of war altogether. But they did place such limit- 
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ations on it that they may be said to have gone a great 
way towards’ its abolition. Every Member of the League 
undertook in no case to resort to war until the dispute which 
threatened war had been submitted to arbitration, to the 
Permanent Court of International Justice, or to the Council 
of the League, nor for a further three months after the 
finding of any of these tribunals had been rendered. If the 
dispute were submitted to arbitration or to the Permanent 
Court, the verdict so arrived at was binding on the parties, 
but if one of the parties failed to comply with it, the other 
had a right of war against it ; while, if both so failed, they 
each had a right of war against the other. If the dispute 
were dealt with by the Council of the League — and the 
Members of the League, unless bound by other treaties, 
were free to refuse any other tribunal — the " recommenda- 
tiorCs” of the Council were not binding.* If, as it is usually 
but loosely phrased, these recommendations were “ unani- 
mous,” if, that is to say, they were agreed -to by all the 
Members other than the parties to the dispute, then there 
was no right of war against a parly which complied with 
them. But against a party which refused to comply with 
them, the right of war remained ; while if the recommenda- 
tions were not “ unanimous ” they had no legal effect at all, 
and every Member of the League resumed full freedom to 
take such action as it considered " necessary for the mainten- 
ance of right and justice.” There were thus under the i 
Covenant three cases in which the right of war remained 
(of course in each case only after the further delay of three 
months for which article 12 of the Covenant provided) : 

1. When the Council failed to make recommendations 
unanimously agreed to by all its Members other than the 
parties to the dispute. In this case any Member of the 
League had a right of war. 

2. When one of the parties refused to comply with an 
arbitral award, with a judicial verdict or with Council 
recommendations “ unanimously ” adopted, and the other 
party complied, the party which complied had a right of war 
against the party which did not. 

3. WTien neither party complied with em arbitral 'award, 
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with a judicial verdict or with Council recommendations 
“ unanimously ” adopted, they each had a right of war 
against the other. 

It was believed, no doubt rightly, by the authors of the 
Covenant that, in making the above limitations on the old 
unrestricted right of war, they had gone as far as the govern- 
ments were willing at that time to go. They believed also 
they had gone far enough to render possible the disarmament 
for which by their eighth article they made provision. But 
on this second point events have proved them wrong. AU 
the organs of the League which have been concerned in the 
attempt to bring article 8 into effect have found that unless 
the right of war were still more restricted they could make 
no progress. It may not have been logical — opinion as to 
that will differ accor^ng to the view taken of the arguments 
advanced in the pre(?eding chapter ^ — ^but it is none the^lsss 
a fact that while there vfa.s the possibility that, through no 
fault of its own, a gbvernment might be called upon, alone 
arid without the support of other members of the League, 
to face in war an enemy f)erhaps stronger than itself ; while 
the Covenant left them with this risk, the governments 
were not ready to give up the right to make the utmost 
effort for their self-defence to which their peoples would 
respectively consent. 

The Protocol, therefore, if it were to be successful, haA 
to go further than the Covenant had gone. And in fact 
the intention of its authors was to abolish the right of war 
altogether, or at least to go as near to doing it as they 
could.^ They stated this intention in their Preamble, in 
language as significant as it is strong : " Recognizing the 
solidarity of the Members of the international community ” 
(how great a growth in international consciousness this 
shows, even since the days when the Covenant was 
adopted); “asserting that a war of aggression” (however 
just the cause) “ constitutes a violation of this solidarity 
and an international crime ; desirous ... of ensuring 
the repression of international crimes ” (that is to say, 
of all aggressive war) “ the undersigned . . . agree as 

^ See pp. 10-13. 

Ik 
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follows.” This is the outlawry of war with a vengeance, 
for if no state may in any case begin it, there can be no 
legal war. 

There follows in article 2 the positive undertaking to 
refrain from war which is the necessary consequence of the 
Preamble, and which constitutes, so far as the signatories 
are concerned, the effective abolition of their mutual right 
of war : 

“ The signatory states agree in no case to resort to war either 
with one another or against a State which, if the occasion arises, 
accepts all the obligations hereinafter set out, except in case of 
resistance to acts of aggression or when acting in agreement 
with the Council or the Assembly of the Leaguev.of Nations in 
accordance with the provisions of the Covenant and of the 
present Protocol.” 

Rsmust be said again that the undertaking of this article 
is the foundation on which the whole Protocol is built. Not 
only was it a necessary condition to indfice the governments 
seriously to consider the reduction of their armaments ; it 
is also a necessary element in the general system which the 
Protocol creates. The abolition of the right of war which 
it involves is, as among the states which sign the Protocol, 
absolute and without exception. Resort to war is only 
permitted to a signatory state when it is acting “ in agree- 
ment ” with the League and “ in accordance with the pro- 
visions of the Covenant and of the Protocol.” The words 
" in agreement ” in fact mean when it has definitely been 
asked by the Council or the Assembly to join in the repres- 
sion of an international crime. Without such a request 
from the Council or the Assembly it can in no case take up 
arms against another signatory.^ The operations of war, 
therefore, henceforward constitute either an international 
crime on the part of the aggressor, or a “ sanction,” a com- 
bined pohce action, against this aggressor by the remainder 
of the signatory states. 

To this rule the right of self-defence allowed by article 
2 — ^in "resistance to acts of aggression” is not a real ex- 
ception. Self-defence can no more be a violation of the 
^ Cf. infra^ pp. 150-15 1. 
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undertaking of article 2 than self-defence is a violation of 
the English law against assault. And just as -the right of 
self-defence in Enghsh law is strictly limited and defined, 
so will the right of self-defence under article 2 be similarly 
limited and defined. A state which 4 s attacked may, of 
course, defend itself, since in the words of the Assembly 
Report attached to the Protocol, " its interests are identified 
with the general interest." 1 But it must equally and 
instantly call upon the League to intervene. Were it to 
continue isolated action by itself, and without the permission 
of the League to invade the state which had attacked it, 
it would itself become an aggressor, for it would no longer 
be acting eith^er in self-defence or in agreement with the 
League. 

It is also important to note that under the Covenant 
and the Protocol the Council and the Assembly are stricfly 
limited as to the grounds on which they may authorize or 
request the application of military sanctions against a given 
state. They may certainly do so when this state has been 

guilty of aggression." The Report alleges that they may 
also authorize a state to undertake war to enforce an 
arbitral or judicial decision given in its favour," against a 
state which refuses to carry the decision out but which 
does not accompany its refusal by resort to war. This 
opinion is probably right ; but if so it is a departure from 
the general principle of the Protocol. As will be seen later, 
this principle is that such awards and verdicts are binding, 
but that they are not to be enforced by arms on a state which 
fails in its obligations to execute them. It is fairly clear 
that general sanctions cannot be taken to enforce them ; 
why then should an individual war be authorized ? Under 
the Covenant every state had an individual right so to 
enforce for itself decisions given in its favour ; under the 
Protocol this individual right is given up, and the language 
of paragraph 6 of article 4 does not imply that war is ever 
to be regarded under the Protocol as a legitimate means of 
securing execution. The point will be discussed further 
later on. In any case, such authorized wars would not in 

1 Cmd. 2273, p. II. 
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any sense be private wars of the old kind. In explaining 
the contention to which reference has been made the Report 
says : “ The general interest would be threatened if 

decisions reached by a pacific procedure could be violated 
with impunity/’ and it adds that the country resorting to 
war, “ is not acting on its private initiative, but is in a 
sense the agent ... of the community.” ^ 

, Therefore it is plain that the abolition of the right 
of war, meaning the right of war “ on the private initi- 
, ative ” of an individual state, is absolute as among the 
states which sign the Protocol. But what of the states 
which do not sign it ? Evidently, the Protocol cannot 
affect theif rights under the existing rules qf international 
law. No treaty can impose a right or obligation on a state 
which does not sign it. But it may affect the obligations 
of the signatories as among themselves concerning their 
relations with non-signatory states. What does the Protocol 
do in this respect? There are twb possible classes of 
non-signatory states : Members and non-Members of the 
League. So far as Members of the League are concerned, 
it is the Covenant and not the Protocol which prevails in 
the relations between them and Members of the League 
which have signed the Protocol. ^ This is clearly shown 
by the opening words of article i6 : 

“ The signatory states agree that in the event of a dispute 
between one or more of them and one or more states which 
have not signed the present Protocol and are not members of 
the League, such non-member States shall be invited ... to 
submit ... to the obligations ... of the present Protocol.” 

States which are Members of the League but which have 
not signed the Protocol are deliberately omitted from this 
article, for the reason explained above, that its authors 
wanted to avoid even the remote possibility that the new, 
closer and perhaps stronger League which they were creating 
should come into conflict with the League that exists already. 
Therefore the Protocol in no way applies to the relations 
between signatory states and Members of the League which 

^ Cmd. 2273, p. II* * Cf. stipra, p. 22. 
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are not signatory states ; these relations are governed by 
the Covenant alone, and both signatories and non-signatories 
retain the limited but important right of war which under 
the Covenant remains. The effect of this exception on the 
general system of the Protocol is of ceurse much modified 
by the fact that the Protocol will not come into force until 
it has received a wide measure of acceptance ; and when 
it was made it was believed that all or nearly all the 
Members of the League would sign it. 

With regard to non-signatory states which have not 
signed the Protocol, the case is different. The drafting of 
article 2 leaves something to be desired, but its effect appears 
to be as follows ; First, the signatory states absolutely, 
by a voluntaiy self-denying ordinance, give up the right 
of war against such non-signatory states, if the latter accept, 
for the purpose of a ^ven dispute, the obhgations of the 
Protocol. In that case both signatories and non-signatories 
are on an equal footing, and neither may in any case attack 
the other. But if a non-signatory state refuses to accept the 
obligations of the Protocol, then apparently — it is here 
that article 2 is not so clear as it might be — the signatory 
state concerned resumes its liberty of action. If it is then 
attacked by the non-signatory state, it is entitled to the 
assistance of the other signatories; in other words, the 
non-signatory state’s right of war (which under existing inter- 
national law it has) is subject to the apphcation of the 
sanctions of the Protocol against it. If, on the other hand, 
the signatory state is not attacked, it has none the less a 
right of war, and can, if it desires, attack the non-signatory 
state. It must be assumed, of course, that in this case it 
would not have the support of the other signatories to the 
Protocol. It is not clear whether in such a case as this the 
right of war of a signatory state which is also a Member of 
the League, is entirely unrestricted, or whether it is limited 
in some way by the Covenant. The view that is taken on 
this point depends on the interpretation of articles 12 and 17 
of the Covenant and they are most obscure. Apparently 
from the language of article 2 and of the Report, the authors 
of the Protocol assumed that the right of war of the signatory 
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state would in this case be «»restricted. ^ If so, the exception 
which it constitutes to the general abolition of the right of 
war is important, and it is unfortunate that the point was 
not discussed and definitely cleared up when the Protocol 
was adopted. It is most unlikely that this right of war 
would ever be exercised ; but if it were, it would plainly 
affect the interests, and possibly the vital interests, of other 
signatory states ; it would raise problems for which the 
Protocol makes no provision ; and it would tend pro tanto 
to perpetuate the system of “ private ” war, which it is 
the avowed purpose of the Protocol to end.® 

But even with the exceptions which have been explained, 
the Protocol goes very far towards the total abolition of 
the right of war. The plain purpose of its authors is to 
get rid of it, as soon as may be, altogether. And they 
wanted not only to get rid of the right of war, but to get 
rid of war itself ; they wanted, in the words of the Report, 

■ “ to make war impossible, to kill it, to. annihilate it.” ® 
They were content, therefore, with no paper Act of outlawry ; 
against the crime they outlawed they organized as " sanc- 
tion ” the united strength of the community of states. 
Thus in abohshing the right of private war, they expressly 
maintained by the terms of article 2 the right to make 
public war against an aggressor and on behalf of international 
society as a whole. They maintained too for this new kind 
of international action the old name of “ war,” for they did 
^not want to create the illusion that by a single step man- 
kind could finally destroy a chaotic but an age-long system, 
and forthwith enter a new heaven and earth. 

By its maintenance of the right of pubhc war, article 2 
raises already one of the broad fundamental questions 
which all who wish to judge the Protocol must face and 
answer. The question is this : Is international society yet 

> It is perhaps possible to argue that the right of -war would only arise 
after the " arbitral " processes of the Protocol had been gone through 
in the absence of the non-signatory state ; but it is at least doubtful if 
the text can be made to bear this interpretation. 

* That this was its purpose is shown by yet another passage of the 
Report, which says : “ Henceforth no purely private war between nations 
will be tolerated/^ Cmd. 2273, p. 9. 

» Cmd. 2273, p. 37. 
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sufficiently developed to justify an attempt to organize 
collective sanctions analogous to the preventive and punitive 
functions of the police force within a civilized state ? In 
other words, are there international interests common to 
all nations to be protected ? Are thefe international stan- 
dards of morality and conduct on which co-operative social 
action can be based ? The answer must be a matter of 
opinion. But there are few in touch with international 
affairs who doubt what it should be, and the governments 
who made the Protocol are not among them. 



CHAPTER IV. 


PACIFIC SETTLEMENT OF INTERNATIONAL 
DISPUTES. 

It was said above that the Temporary Mixed Commission 
in considering the abolition of the right of war took the 
view that it was possible, and that it might be desirable, 
to abolish the right of war, without making provision at 
the same time for the settlement by alternative pacific 
means of aU international disputes.* 

The Fifth Assembly did not share that view. It was 
repeatedly said throughout its discussions on the Protocol 
that the outlawry of war, to which they intended to proceed, 
would render necessary the provision of a complete system 
of alternative means for the settlement of every kind of 
international dispute. This indeed was never contested 
from the beginning of the Assembly to the end, and is well 
stated in the opening passages of the Report. " The general 
principle of the Protocol ” is there defined as " the pro- 
hibition of aggressive war ” * and the Report goes on to 
say that this “ general principle . . . could not be accepted 
unless the pacific settlement of all international disputes 
without distinction were made possible.” * 

But this, though an important factor in the general con- 
ception of the Protocol, was not the main reason why from 
the beginning the Fifth Assembly regarded the preparation 
of a complete system for the pacific settlement of inter- 
national disputes as the first and perhaps the most important 
of its tasks. The main reason was that put forward by 
M. Herriot in the speech which has been mentioned, when 

‘ Cmd. 2273 , P- * IUd„ p. ii. 

^ 36 
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he claimed that in a complete system of “ arbitration ” there 
could be found an adequate, and automatic test for the 
determination of aggression. 

In addition to this leading, though as it proved, mistaken 
idea, there was a fiuther motive which Induced some delega- 
tions, and particularly the British and Dominion delegations, 
to accept M. Herriot’s view and to join in the Anglo-French 
resolution of September 6th upon which the Assembly's 
work was founded.^ The second part of this resolution 
instructs the First Committee to consider the relevant 
articles of the Covenant and of the Statute of the Permanent 
Court of International Justice, with a view to establishing a 
system which, “ would strengthen the solidarity and the 
security of the nations of the world by settling by pacific 
means all disputes which may arise between states.” The 
British delegations accepted this resolution partly because 
they, hke the rest of the Assembly, believed it to be an 
essential preliminary *to any scheme for security and dis- 
armament, but also because they hoped that, whether or 
not the Assembly were successful in disarmament, further 
progress might nevertheless be made with the development 
of pacific means for the settlement of disputes. They hoped, 
for example, that the deliberations of the Assembly might 
at least lead to the general, if not to the universal acceptance 
of the obligatory jurisdiction of the Permanent Court of 
International Justice. They believed this to be in itself 
important because, in providing an adequate and as far as 
possible an obligatory alternative to war, it would render 
war less likely. For this reason they held that whether or 
not practical measures towards disarmament could imme- 
diately be taken, progress with the pacific settlement of 
disputes had an important bearing upon what might sub- 
sequently be possible. This general conception inspired the 
whole Speech with which Mr. Ramsay Macdonald opened 
the first disarmament debate of the Assembly, and he 
obtained for it the agreement of the Assembly as a whole. 
One of their avowed purposes thus became to make such 
progress as might be possible towards what the Report 
1 See Annex IV. 



THE GENEVA PROTOCOL. 


38 

calls ‘1 the ultimate aim pursued by the League of Nations, 
namely the establishment of a pacific and legal order in the 
relations between peoples.” ^ 

For these reasons, therefore, the Assembly, by the resolu- 
tion of September 6th already mentioned, decided, even 
before they had any clear conception of the form which 
the result of their labours would ultimately assume, to 
make it the first of their tasks to fill up the gaps of the 
Covenant ipoucher les fissures, as the French delegation called 
it) concerning the settlement of disputes. This task, of 
much technical complexity and of great political difficulty, 
the Assembly accomplished in less than five weeks. 

The System of the Covenant. 

Before the provisions of the Protocol on the settlement 
of disputes can be discussed, it is necessary to say something 
more of the Covenant system which exists. The limitations 
placed by the Covenant on the legal right of war have been 
already dealt with. In addition to the undertakings 
' accepted by every Member of the League not to resort to 
war except in certain narrowly restricted cases, the Covenant 
provides that every international dispute “ likely to lead 
to a rupture ” must, at the request of any party, be brought 
• to some international tribunal. This obligation, on which 
articles 12-17 of the Covenant are founded, is absolute and 
without exception. A dispute may, if the parties so agree 
for a particular case or by a general Treaty obligation, 
be taken either to the Permanent Court of International 
Justice or to a special arbitral tribunal set up for the 
occasion. But if there is no such agreement then the dis- 
pute must in every case come to the Council of the League, 
which is, so to speak, the residuary legatee for all disputes 
not taken by the common will of the parties to some other 
tribunal. 

The main difference between the procedure of the Per- 
manent Court of International Justice and that of arbitration 
is that the Court follows fixed rules contained in its Statute 
while an arbitral tribunal follows rules voluntarily accepted 

^ (^d. 2273, p. 8. 
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by the parties ad hoc and contained in a special or general 
agreement to arbitrate ; this agreement settles how the 
arbitrators shall be chosen, what their powers shall be and 
how the questions they must answer shall be defined. Both 
procedures are alike in this, that the verdict of the Court 
or the award of the arbitrators is binding on the parties, 
and under article 13 there is an obligation not to make 
war against any party which accepts and executes such a 
verdict or award. But if a verdict or award is not executed 
by any of the parties the others have a right to go to war, 
although not until a further delay of three months has passed. 
The League as a whole does not undertake to assist any 
party to secur^ by force of arms the execution of a verdict 
or award ; but faithful execution is recognized as a matter of 
common concern to all its members, by the last sentence of 
article 13 which provides that “ in the event of any failure 
to carry out ... an award the Council shall propose what 
steps should be taken to give effect thereto.” This principle 
is important both in itself and because the Protocol extends 
its apphcation. • 

One assumption of the Covenant, often overlooked, is 
that all legal disputes, all disputes, that is to say, which 
can be completely settled by the apphcation of recognized 
rules of law, will be dealt with either by the Court or by 
voluntary arbitration. Since there is no absolute obligation 
on Members of the League to deal with their disputes in 
either of these ways, the Council may, it is true, have to deal 
with a dispute, even if it be legal, or, as it is conveniently 
though unattractively called, “ justiciable.” But the inten- 
tion of the Covenant being that it should deal only with non-* 
justiciable disputes, its functions are arranged accordingly. 
It has no judicial or arbitral powers. On the contrary, its 
primary function is to secure, if by any means it can be 
done, the settlement of disputes by the common consent 
of the parties. The words of article 15 are these : ” The 
Council shall endeavour to effect a settlement of the 
dispute ” ; and for this purpose it has the power to make 
any investigations which it may think useful, to set up 
committees of inquiry, to hear witnesses, to seek advisory 
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opinions either from the Court or from other experts on 
any legal points that may arise, and to conduct negotiations 
between the parties by any means which it thinks well 
calculated to secure their common acceptance of a friendly 
settlement. But at the end of its labours, whether it secures 
such a settlement by consent or not, it must report to the 
League at large on the facts of the dispute and on the 
reco m mendations which it thinks would provide a fair 
solution. If these recommendations are accepted by all 
the parties that, of course, is the end of the matter. If 
they are adopted " unanimously ” by the Council and 
complied with by one or more of the parties, there is an 
obligation on all Member States, even on parlies which have 
refused to accept the recommendations, not to go to war 
with parties which have complied with them. If, on the 
other hand, the reconamendations of the Council are not 
“ unanimous,” they have no legal effect whatever and every 
Member of the League regains full lib^ty t© take any action 
it may think necessary “ for the maintenance of right and 
justice ” ; in other words it has the legal right to go to war. 

It must be repeated that in this connection the word 
"unanimous” has a special meaning and excludes the 
parties to the dispute. This new principle introduced 
by the Covenant is an important derogation from the 
principle of pre-war international law that, as a result of 
their sovereign independence, states have a right to be 
judges in their own disputes. But the effect of this change 
in the rules of international law is limited ; a Council report, 
if unanimous in this special sense, takes away from parties 
who do not accept it the right of war against parties who 
do, but it has no other binding force. It imposes no duty 
on the parties to carry out its recommendations ; nor does 
the Covenant give the Council any power, as in the case 
of judicial verdicts and arbitral awards, to propose steps to 
secure their execution. This plainly accords with the general 
function of the Council in disputes, which is to act as a 
political rather than as an arbitral body, and as such to do 
rough justice, if possible by compromises mutually agreed to. 

Such is the scheme of the Covenant for the peaceful settle- 
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ment of disputes. In five years of practical application it 
has worked much as its authors expected, and it hhs achieved 
a remarkable measure of success. Its strength has lain in 
the elasticity of its provisions, in their adaptability to 
every kind of circumstance and dispute, and in the wide 
discretion they have given to the Coimcil. In some ways, 
indeed, it has been a stronger instrument than at first sight 
it appears, and stronger than its authors were able to expect. 
For example, the requirement of unanimity for decisions of 
the Council has not proved an obstacle to success, as many 
critics predicted it would. Again, experience has shown 
that in practice it is very difficult for one party to refuse 
to comply wit]^ a verdict of the Court or a report by the 
Council if the other party does so. 

As regards justiciable disputes also the Covenant is 
stronger than at first %ight it appears. Although, as ex- 
plained above, a state has the right to refuse to submit 
disputes of a purely legal nature to the Court, in practice it 
is very difficult for any party to exercise this right. For 
the plain assumption of article 13, if its first and second 
paragraphs are read together, is that any state of good 
faith will be prepared to send its justiciable disputes to 
the Court or to arbitration, and if any party does not wish 
to do so, it is practically bound to show grounds why the 
dispute in question does not fall within the famous defini- 
tion of . justiciable disputes which the second paragraph 
contains. This would gravely embarrass any state which 
endeavoured in bad faith to withhold a genuinely justici- 
able dispute from judicial settlement. 

Second, such a state has the knowledge that, even if the 
direct jurisdiction of the Court is avoided, its advisory 
opinion on any important legal point will almost certainly 
be taken by the Council, before whom the dispute in any 
case must go. It would be almost impossible for the 
Council to disregard a well-founded request by any party 
that it should exercise its power under article 14 to obtain 
such an opinion. In practice it has never done so ; it has 
always sought, in nearly every case from the Court itself, 
advisory opinions on legal points involved in disputes which 
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have come before it. However much one party may 
resent a demand by the other for an advisory opinion, it is 
almost impossible for it to resist it publicly, and in fact, 
in the whole history of the Council’s work there has hardly 
been a case of such' resistance. But even if such resistance 
occurred, the Council would almost certainly overrule it, 
for recourse to the Court is always, for the best of reasons, 
an easy way out of a difficult situation, and even if the 
Council — an unhkely hypothesis — ^were divided on the point, 
it could as a matter of procedure and by majority vote ask 
the Court for an opinion.’- This being so, it is plain that a 
party which desires the opinion of the Court on legal issues 
will almost certainly get satisfaction. Adyisory opinions, 
to be sure, are not legally binding either on the Council or the 
parties. But again practice is different from theory. There 
has been no case where the Council ‘‘Showed the least desire 
to reject an advisory opinion rendered by the Court nor 
any case where the parties have declined- to carry it out in 
full. 

Thus in practice the Covenant has been a strong and 
satisfactory instrument in justiciable as in non-justiciable 
disputes. This explains why the Court already in the first 
years of its existence has had so much to do ; most of its 
work has been to give advisory opinions asked for by the 
Council under article 14. For this reason, too, and also 
because the Court by its work has already acquired a great 
authority, the Governments were ready at the Fifth As- 
sembly to go far beyond the formal provisions of the Cove- 
nant in developing obligatory provisions for the settlement 
of justiciable disputes. And in doing so, of course, they 
were making a less violent break with their actual practice 
under the Covenant than at first sight appeared. 

General Principles of the Protocol concerning the 
Settlement of Disputes. 

For the sake of clarity and at the risk of repetition, the 
examination of the provisions of the Protocol which relate 

1 Tliis view is disputed by some legal autborities. Tbe relevant argu- 
ments are too lengthy for inclusion » ^ 
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to the settlement of disputes will be prefaced by a statement 
of the principles on which they rest. These principles are 
as follows : — 

First : A definite solution binding upon the parties is to 
be found by one means or another for levery international 
dispute of whatever kind. 

Second : Therefore there must be no possibihty of dead- 
lock ; in every situation provision must be made for an 
obligatory method of solution. 

Third : In aU justiciable disputes a solution is to be ob- 
tained by decision of the Permanent Court of International 
Justice. 

Fourth : Whgn a dispute is not justiciable, a settlement is, 
in the first instance, to be sought through the mediation and 
concihation of the Council. 

Fifth : If the Council fails to secure a settlement, resort 
must be had to compulsory arbitration unless all the parties 
prefer a political -decision by the Council. 

Sixth : Every solution found in any of the ways above 
indicated is bin^ng upon the parties, who undertake to 
execute it in good faith. 

Seventh : In case any party fails to carry out a solution 
so arrived at the Council is to propose what practical co- 
operative measures the signatories should take to induce 
the recalcitrant state to fulfil its obligations, j 

These principles receive detailed application in the 
Protocol. The provisions concerning the Permanent Court 
of International Justice must be considered first, because 
they constitute the most important change which the 
Protocol involves. Such is also the logical order, since 
under the Protocol every dispute will be settled by the 
Court if any party so desires, unless it is proved to be un- 
suitable for such procedure. 

i/The Jurisdiction of the Permanent Court of Inter- 
national Justice. 

It has been said that there is in article 13 of the Covenant 
an assumption that all justiciable disputes, as there defined, 
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will be taken by Members of the League to the Court, but 
that this assumption is limited by the formal right of states 
only to act on it if they so desire. But this article has 
since been supplemented by article 36 of the Statute of the 
Court, which reads as follows : 

'' Members of the League . . . may . . declare that they 

recognize as compulsory ipso facto and without special agree- 
ment . . . the jurisdiction of the Court in all or any of the 
classes of legal disputes concerning : 

{a) The interpretation of a Treaty ; 

(J) Any question of International Law ; 

{c) The existence of any fact which, if established, would 
constitute a breach of an international obligation ; 

{i) The nature or extent of the reparation to be made for 
the breach of an international obligation. 

"... In the event of a dispute as J:o whether the Court has 
jurisdiction, the matter shall be settled by the decision of the 
Court.'’ ^ 

• 

Article 36 of the Statute of the Court thus enables any 
state that so desires to pledge .itself to submit disputes of 
these four kinds to the Court on the demand of any other 
party to these disputes who has given a similar pledge ; 
if it does so, it must also accept as final the decision of the 
Court as to whether or not a dispute falls within any of 
these four kinds. Under the Protocol these pledges are no 
longer optional ; on the contrary, article 3 imposes on all 
signatories the duty of making, within one month of the 
date on which the Protocol comes into force, the declaration 
to which article 36 refers. Thus, if any dispute arose be- 
tween signatories to the Protocol it would on the demand 
of any party be submitted to the Court ; if one party 
denied that it were justiciable, the decision of the Court 
on this point would be final. 

The importance of this lies in the fact that between them 
the four classes of disputes defined in article 36 include all 
possible cases which are capable of settlement by the 
application of recognized legal rules. It therefore goes as ■ 
far as it is possible to go towards establishing the com- 

^ For the full text of article 36 see Annex VI. 
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pulsory jurisdiction of the Court in international disputes. 
As international law develops, as the gaps in it- are filled, 
and as its principles are worked out more closely in actual 
practice, so the part played by the Court in international 
disputes must constantly increase. For article 3 of the 
Protocol not only gives a guarantee that all justiciable dis- 
putes will in fact be taken to the Court ; in doing so, it 
carries as far as it can be carried the juridical development 
of the institutions which the Covenant set up. 

It is necessary to add that the obhgation of article 3 
of the Protocol is subject to two general limitations. The 
first is the right of signatory states to make treaties, either 
in advance or at the moment when a particular dispute 
arises, under which their dispute or disputes shall be dealt 
with, not by the procedure which the Protocol lays down, 
but by arbitration in accordance with other provisions to 
which they mutually agree. This may be done in respect 
of every class of disputfe ; it is a necessary result of the fact 
that the Covenant, and in consequence also the Protocol, 
expressly — and of course .rightly — ^provide that nothing 
which they contain shall “ affect the validity of international 
engagements such as treaties of arbitration.” ^ It is indeed 
open to signatory states in acceptmg the obligatory juris- 
diction of the Court to state that they do so with the reser- 
vation that they shall have the right to ask in the first 
instance for the consideration of their disputes by the Council 
of the League in accordance with the first three paragraphs 
of article 15 of the Covenant. This reservation in fact has 
been made by France ; it is consistent with article 3, for 
it only postpones and m no way prevents obhgatory sub- 
mission to the Court. 

The second general limitation on the obligation of article 3 
is its provision that in accepting the obhgatory jurisdiction 
of the Court signatory states do so “ without prejudice ” 
to their right “ to make reservations compatible with the 
said clause ” (that is to say article 36 of the Statute of the 
Court). This right raises important questions which are 
dealt with in the next chapter, where the extent to which 
^ See article 21 of tlie Covenant and article 19 of the Protocol. 
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it limits the value of article 3 will be discussed. It will 
there be argued that the right to make reservations is a 
useful safeguard which will not in practice affect the general 
result of the article. There is no reason to tTiitilr that the 
right will be exercised in any narrow or destructive spirit 
by any Government which accepts the Protocol, for there 
was at the Fifth Assembly a universal desire to widen the 
scope of the compulsory jurisdiction of the Court and 
to bring within it all disputes with which the Court is 
qualified to deal. 

The binding force imder the Protocol of verdicts rendered 
by the Court, which is the same as the binding force of all 
the other solutions to which the methods of the Protocol 
may lead, will be discussed in a separate section. 

' Functions of the Council. 

If a dispute arises and none of the parties desires to take 
it before the Court, and if it is nof governed by a general 
treaty of arbitration, it will under the Protocol, as under 
the Covenant, come before the Council on the demand of 
. any party. In other words the Protocol, Hke the Covenant, 
provides that if a dispute is not dealt with by judicial 
methods it shall, unless the parties otherwise agree, be dealt 
with by mediation and conciliation, for which the Council 
is the competent organ of the League. 

I As said above, the primary function of the Council is. 
to settle non-justiciable disputes by amicable consent of 
I all the parties. It is generally agreed that the Council has 
been successful in this function because it combines the 
quality of impartiality with immense political power. It 
has not always given satisfaction to all its critics ; but it 
has a great record of settlements achieved. The Protocol 
therefore rightly makes no change in the nature of its 
function. It wfll stiff be free, as under the Covenant, to 
bring the parties together, to make investigations, to propose 
mutual concessions, and in general to seek a settlement by 
consent. The Protocol, in fact, makes no change in what 
occurs unless the Council fails in this primary duty to secure if 
possible a settlement by consent. But if it does so fail, then f 
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instead of naaking a formal Report on the facts of the dis- 
pute and its recommendations for a settlement, it-is charged 
by the Protocol with the duty of urging the parties to 
submit the dispute either to the Court or to voluntary, 
arbitration. If the parties agree, the dispute is of course 
dealt with and decided either by the Court or in accordance 
with the terms of their agreement to arbitrate. 

If, however, the parties cannot agree either to go to the 
Court or to voluntary arbitration, then the Protocol gives 
to any of them which desires arbitration the right to insist 
that a “ committee of arbitrators ” be set up and their 
dispute so dealt with. This is the so-called “ first case ” 
in which a state has a right under the Protocol to insist on 
compulsory arbitration. It may be, however, that none 
of the parties desire to exercise this right and if so the 
Council must itself take ^p the dispute again. If it is then 
able to agree on unanimous recommendations for its settle- 
ment (apart of course from the parties) these recommenda- 
tions have binding force upon the parties who undertake, 
by paragraphs 3 and 6 of article 4, to comply with them. 

The changes thus made by the Protocol in the effect of a 
Council report, are in a sense more logical than the provisions 
of the Covenant itself. The prima^ purpose of action by 
the Council, it must be repeated, is not, in its essence, to 
decide a conflict, but to secure agreement by negotiation. 
If it failed in this purpose it was, strictly speaking, illogical 
to give to a Council report any substantive effect at all, even 
that of taking away the right of war against parties who com- 
plied with it. The Covenant plan was no doubt a valuable 
compromise, and adequate for the limited purpose which its 
authors had in view. But when that purpose is widened 
to include the definite solution of all international disputes 
by decisions binding the parties, if necessary against their 
will, the Covenant compromise is not enough, for it might 
wen leave a situation of deadlock. On the other hand, 
since the Council is a pohtical body acting not merely by 
legal rules or equity, but influenced by considerations of 
' pohtical expediency, it would have been a sort of pohtical 
tyranny, so it was argued in the Assembly Committees, to 
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impose Council decisions upon parties who had not speci- 
fically and in respect of their particular case given their 
consent thereto. But if the parties refuse judicial or ar- 
bitral methods of settlement when proposed by the Council, 
and so leave the -dispute in the Council’s hands, they are 
held to have consented in advance to whatever plan the 
Council may recommend. A unanimous report is accord- 
ingly made binding upon them ; ^ in other words, it has 
identically the same effect as a judicial verdict or an 
arbitral award. 

So far, this is logical and complete ; but there is one more 
possibility of deadlock. It may be that after it has taken 
up the question a second time by consent of the parties, 
the Council cannot agree unanimously ujfon a settlement. 
What is then to happen ? Some solution must be found. 
The Council has done everything it can first to make the 
parties settle by consent and then to agree itself upon what 
is right and just ; and it has failed in both attempts. Some 
new and different procedure is therefore needed, and com- 
pulsory arbitration is once more the device which the 
Protocol adopts. But in this so-called " second case ” 
of compulsory arbitration, it does not take place by the 
will of any of the parties ; it is obligatory both on them and 
on the Council, which has an absolute duty to order the 
arbitration, itself to choose the arbitrators, and to define 
their powers. Only one thing can stop the Council carrying 
out this duty ; an agreement between the parties to settle 
by private negotiation, which desirable result will of course 
terminate the proceedings before the League at any stage of a 
dispute. 

It should be noted that in this second case, compulsory 
arbitration only occurs as a very last resort. As a result, 
the task of the arbitrators may be one of great difficulty, 
and will usually relate to some matter which both parties 
consider very important. On the other hand it will only 
take place after much delay, after the whole question has 
been examined and clarified by long and impartial investi- 
gation and negotiation, and when it is evident that unless 
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there is to be a deadlock, sorae solution must be found with- 
out the consent of the parties. 

Nature of Compulsory Arbitration under the 
Protocol. 

There are thus two cases, and two cases only, under the 
Protocol when recourse may be had to compulsory arbitra- 
tion. It is necessary to examine the nature of this compul- 
sory arbitration and to consider the probability of its use, 
because after the obligatory jurisdiction of the Court, it is 
l^the most important element of change which the Protocol 
involves. Indeed, some eminent critics believe that it is 
more important even than the provisions about the Court, 
because it blocks '' loopholes '' which, by its nature, the 
Court, whatever its powers, cannot at present fill. Com- 
pulsory arbitration, moreover, is more likely to prove a 
stumbling block to experts and governments than the 
obligatory jurisdiction bf the Court. 

In both the first and second cases, it is only called into 
play after the political methods of conciliation have failed. 
But though the two cases are alike in this, they differ in 
other ways. In the first case, the arbitration takes place 
only by the demand of at least one of the parties. It is 
therefore voluntary on one side at least. For this reason, 
and also because the dispute may be stiU at a comparatively 
early stage, the parties are left free by the Protocol to agree, 
if they can, on the method of arbitration, on the names of the 
Committee, on their powers, and on the procedure which 
they shall foUow. The Council, at this stage, takes no share 
in the matter except to fix the time limit within which the 
proceedings must begin. But if the parties are not agreed 
before this time limit expires, the Council, to avoid dead- 
lock, is itself to settle the points remaining in suspense. 
In doing so it must consult the wishes of the parties, both 
in choosing arbitrators — ^it is plainly of particular importance 
that, if possible, they should be acceptable to both sides — 
and in settling their procedure and their powers. The 
reason for this provision ^ is plain : the greater the pre- 

^ Art. 4, par. nh. 
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liminary agreement between the parties, the greater the 
authority ©f the arbitrators and the simpler their task. It 
should be noted that the Protocol contains another rule 
which . the Council must follow in selecting arbitrators ; 
they must be chosen “ from among persons who by their 
nationaUty, their personal character and their experience, 
appear to it to furnish the highest guarantees of com- 
petence and impartiality.” ^ This rule, of course, applies 
equally to both cases of compulsory arbitration. One other 
point concerning the duties of the Council in the first case 
is raised by the Report. It is said that, in setthng out- 
standing points upon which the parties may have been 
unable to agree, the Council shall settle the other powers of 
the arbitrators, but shall not define the quesfion or questions 
which they must answer. This, according to the Report, 
must be left to the arbitrators -Chemselves, who ” must 
seek ” the questions ” in the claims set out by the parties.” ^ 
This may be a good plan, and one" which, in practice, the 
Council wiU adopt ; but it is difficult to know upon what 
provision of article 4 the remark in the Report is founded. 

The second case differs from the first by the fact that the 
arbitration wiU be begun, not on the demand of any of the 
parties, but simply because the Council has failed to reach 
an agreement which the parties intended and hoped that it 
would reach. The parties are therefore deemed to have 
handed over the whole matter to the Council, and the 
C6uncil in consequence takes complete charge of the pro- 
ceedings. The parties have no rights in the matter at all ; 
on the contrary, the Council nominates the arbitrators and 
settles their powers and their procedure. It need not even 
consult the parties, though, of course, it has the right to do 
so, and, in all probability, would exercise it. 

It is possible that a compulsory arbitration instituted 
in the circumstances of the second case might, for political 
reasons, be dangerous. If so, there is this safety valve, 
that no time limit is laid down in article 4 within which 
the Council must begin the arbitration, so that it could, if 
it desired, secure delay. Such a situation is, of course, 

1 Art. 4, par. 2b. > Vide, Cmd. 2273, p. 16. 
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improbable in the extreme ; and if it were likely to arise, 
there would be the more pressure on the Council to settle 
the dispute by a unanimous report. 

Such being the conditions in which Committees of Arbitra- 
tors in these first and second cases of compulsory arbitration 
are respectively brought into being, what is the exact nature 
of their function ? 

A priori, it is evidently different from the function of a 
tribimal in voluntary arbitration ; but in the first case it 
may approximate more or less closely to it. For if, in the 
first case, the parties agree by mutual consent upon the 
members of the Committee, upon their powers, upon the 
questions they ipust answer, upon the rules or procedure 
they must apply, there will be little distinction in practice 
between the position ^f the Committee and that of a 
tribunal voluntarily accepted and set up ; the agreement 
or compromis between the parties will be very similar in 
nature to the compromis of a voluntary arbitration, and 
the arbitrators will in aU respects be guided by it. In 
the measure to which there is such agreement between the 
parties, moreover, the task of the arbitrators will be easier 
than when there is no preliminary agreement of any 
kind. 

It is also important to note that in the first case the 
parties are free to confer on a Committee of Arbitrators 
any powers they like, either instructing them to act at 
first simply as conciliators, or empowering them to settle 
out of hand what in their absolute discretion may seem to 
them right and just. It is because the Protocol allows this 
liberty of agreement between the parties, and allows in 
consequence a varied scope for the powers and procedure 
of Committees of Arbitration, that the authors of the 
Protocol did not supplement article 4 by any code of rules 
for the guidance of these Committees. The general advant- 
age of elasticity is plain, but the lack of a settled code of 
rules may make difficulties for the Council both in the 
first case, if the parties do not come to an agreed compromis, 
and in the second case, when it has to settle everything for 
itself. 
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It is indeed this absence of a code of rules which causes 
doubt as to the function of a Committee of Arbitrators 
under the Protocol. In both the first and second cases 
the problem is the same. Translated into a practical form, 
it is this : in what terms shall the Council define the powers 
of the arbitrators, and on what principles shall the arbitrators 
proceed ? 

The first answer to these questions is that the word 
“ arbitration ” has in international affairs and international 
law a weU-recognized technical sense, and that it must 
be given this sense in the Protocol. If there were any 
doubt that this is so, it would be settled by the precedent 
of the Covenant, where “ arbitration ” is^used throughout 
in a way which permits of no other interpretation. More- 
over the intention of its authors t^ maintain this meaning 
in the Protocol is clearly shown by the minutes of the 
First Committee and by the changes which that Committee 
made in M. Politis’ draft Report. 

This technical meaning of the word " arbitration ” is 
defined in article 37 of the H^gue Convention of 1907 for 
the Pacific Settlement of International Disputes as “ the 
settlement of disputes between states by judges of their 
own choice, and on the basis of respect for law.” ^ This being 
so, it follows that, so far as may be possible in any given case, 
a Committee of Arbitrators under the Protocol must pro- 
ceed in a quasi-judicial manner, and must apply the rules 
and principles of international law so far as they are applic- 
able to the dispute. This is the first and most important 
rule that can be laid down. 

That their function is to be as strictly legal as possible 
is further shoAvn by article 4, paragraph 2 (c), which stipu- 
lates that on the request of any party, the Committee of 
Arbitrators “ shall through the medium of the Council 
request an advisory opinion upon any points of law in 
dispute from the Permanent Court of International Justice.” 
This is a provision of importance, first, because it will serve 
as a Riding principle to arbitrators in the exercise of their 
functions, by indicating that their task is to apply to the 
^ The italics are mine. 
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utmost limit existing legal rights ; and, second, because 
it means another extension of the power of th'e Court to 
give advisory opinions which has already been put to such 
profitable use.i Article 4, paragraph 2 (c), does not provide 
that advisory opinions so obtained must be binding on 
the arbitrators, because of course the legal points involved 
may be only a small part of the total case with which 
they have to deal. But there is no danger that arbitra- 
tors would override any opinion which the Court might 
give._ 

If in a dispute there are no recognized legal rules which 
the arbitrators can apply, or upon which they can ask the 
opinion of the ^ourt, what are they to do ? In such a 
case, there may be what, perhaps, can be called “ quasi- 
legal ” guidance for their action. There may be broad 
legal principles universally recognized. There may be 
agreements covering the points at issue which one or both 
of the parties have made with third parties. There may 
be previous arbitral decisions in similar cases. Such quasi- 
law, though it will not be ‘binding upon the arbitrators, 
may be of great value to them. And if neither law nor 
“ quasi-law ” covers the whole ground of a dispute, as 
sometimes it may not, the arbitrators must then apply, 
to the best of their ability, the general principles of legal 
equity ; even in so undeveloped a juridical science as that 
of international law, this may often provide them with a 
scientific guide as to the course they should pursue. 

But even if there are no rules whatever of law or quasi- 
law or equity which the arbitrators can adopt — this may hap- 
pen, though it will do so less often than is usually believed — 
they cannot even then refuse to give a decision upon the dis- 
pute entrusted to their charge. Even then they must make a 
settlement on every point at issue. Having no rules or 
precedents to guide them, they must decide according to 
their conscience what they think to be right and just ; their 
action must accord with what they believe would be a good 

1 This provision is also important in connection with reservations to 
the obhgatory jurisdiction of the Court, as will appear m the next chapter 
(see p. 66). 
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legal rule if the nature of the case should permit of one. 
This kind of decision, though sometimes it may be difficult 
for the arbitrators to make, is by no means unheard of in 
arbitration. On the contrary, both in civil law and in 
international disputes, arbitrators frequently make settle- 
ments of this kind. Whether the arrangement is one 
which is politically wise or desirable, whether the Protocol 
would not be a better document if it omitted the parts of 
article 4 which relate to compulsory arbitration, will be 
discussed in Chapter V. In the meantime it must merely 
be said that to represent such arbitral decisions under 
article 4 of the Protocol as wholly arbitrary is inaccurate 
and misleading ; even in the absolutely non-justiciable 
disputes above discussed, they are by no means that. 

/ t 

y Effect of Decisions, and their Enforcement. 

By the system above described^ the Protocol, by one 
method or another, provides a solution for every dispute 
that can arise among the signatory states, and this solution, 
whatever it may be, the signatdries undertake to accept and 
execute. This is simply a logical and necessary extension 
of the principle of article 13 of the Covenant, under which 
Members of the League are already bound to comply with 
arbitral awards. This extension is logical, because under 
the Protocol the parties have a right in every case, if they 
care to use it, either to judicial or to arbitral procedure ; 
it is necessary, to avoid deadlock. 

Thus, if any party to a dispute does not cai^y out a 
judicial verdict, an arbitral award, or a Council recommenda- 
tion, it breaks a pledge which it has given to every other 
signatory state. Both by this pledge mutually made and 
taken, and by the whole nature of the Protocol, every 
signatory has thus a direct interest in the fulfilment of 
every solution to which its processes may lead. In conse- 
quence of this common interest in fulfilment, the Protocol 
extends yet another principle of article 13 of the Covenant, 
by providing that in case of failure to carry out a verdict, 
an award or a recommendation, the Council “ shall propose 
what steps should be taken to give effect thereto.” Para- 
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graph 6 of article 4 is even more explicit than the Covenant ; 
it expressly stipulates that, as a preliminary to.^‘ proposing 
steps,” “ the Council shall exert all its influence to secure 
(the) compliance ” of the recalcitrant state with its .obliga- 
tions. The common duty of members of the community 
of states to secure fulfilment of impartial international 
verdicts and awards thus gains in emphasis and is extended 
to every category of dispute. 

The question then arises, what “ steps ” the Council may 
propose ? One principle of the Protocol on this point has 
been already stated ; it is that solutions shall not be enforced 
by the " sanctions ” proper for which its later articles pro- 
vide. This wag the thesis of the British Delegation from 
the beginning of the Assembly to the end, and it was 
accepted at every stag^ of the debates. It was made clear 
beyond aU doubt in a speech by Mr. Arthur Henderson to the 
Third Committee : ^ 

m 

If it should occur that such decisions are not carried out we 
do not propose that they should be imposed by force of arms 
imless the failure is accompanied by a resort to war ... we 
merely propose that the provisions of article 13 of the Covenant 
should be extended and that the Council should propose the 
means by which faithful execution of an arbitral decision may 
be obtained. We believe that the Council, by exerting in the 
jSrst place the immense moral pressure of the League as a whole, 
will not fail to secure the faithful execution of such decisions.*' 

Solutions then, are not to be imposed by force of arms." 
The Report again asserts 2, however, that the Council may 
authorize a party to a dispute to go to war to " enforce a 
decision given in its favour." The argument for this view 
is that under paragraph 6 of article 4 the power of the 
Council to propose " the steps required to give effect to 
a verdict " is general and unrestricted, as it is under the 
Covenant ; and that since under the Covenant it is free 
to propose whatever measures are required to secure 
obedience, including war, so it must be under the Protocol, 
for the latter merely restates the provisions of the former. 

^ See Assembly Records — Third Committee — September 22nd, 1924. 

® Cmd. 2273, p. 18, of. also supra, p. 31. 
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This argument is probably correct, but even if it is, to 
allow resort to war except in defence against aggression 
appears to be a derogation from the principles of the 
Protocol, and a derogation which, theoretically at least, 
might cause embarrassment. Would resistance, for example, 
by the defaulting state constitute aggression, against which 
sanctions proper would be taken ? If so, what becomes of 
Mr. Henderson’s principle ? If not, what would be the 
position of the other signatories to the Protocol if the state 
authorized to “ enforce a decision in its favour ” were itself 
defeated or even conquered by the defaulting state ? 
These are difficult questions in theory, but of course in 
practice the right of the Council so to authorize war would 
only be used when all else had failed, and it is worth noting 
that, in proposing steps to give "effect to decisions, the 
Council must act by unanimity. This is a great practical 
safeguard against abuse, of which indeed there is no practical 
danger. 

The Report next goes on to say that the Council " may 
institute against the recalcitrant party collective sanctions 
of an economic and financial order.” The phrase is un- 
fortunate ; the Council does not ” institute ” measures of 
any kind ; it only proposes the measures which it beheves 
will be effective if they are adopted by the signatory states. 
It is for the signatory states themselves to decide if they 
will carry them out, for while no doubt they have a mor^ 
obligation, they have no legal obligation to carry out any 
steps which the Council may propose. Further, the phrase 
“ economic and financial sanctions ” needs definition. If 
it means economic and financial measures which may 
involve the use of armed coercion (i.e. blockade) the question 
whether the Council can authorize armed coercion arises 
once again. But in practice the most stringent measure 
which the Council is ever Hkely to propose will be an economic 
and financial boycott, which requires no armed support of 
any kind. Once again, therefore, the question of the 
Council’s " rights ” is of academic interest. 

No one will regret that in this matter the British delega- 
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tion had its way and that the Protocol does not provide 
that the League’s solutions of disputes shall be enforced 
by sanctions proper. As a police instrument, war leaves 
much to be desired ; plainly it should only be used in 
desperate cases. Even war by a single state — though 
with the authority of the Council behind it — might lead to 
most unfortunate results which would outweigh the advan- 
tage of enforcement. And happily there is no reason to 
doubt that the Council will be able by pacific measures to 
secure respect for the decisions of the League. No doubt 
unless defaulting states can be coerced by general war to 
execute decisions, there may thereotically be deadlock. 
And in practice if a state is left, as the result of litigation, 
with a sense of grave injustice, it may resist the execution 
of a decision for a cons.iderable time. But if it does it will 
be subject, first, to the full “influence” of the Council; 
next, to the opprobrium of the world at large ; next, 
to general diplomatic rupture with other countries, by 
the withdrawal of their Ministers and the dismissal of 
dts own ; next, to an economic and financial boycott. 
\The moral and political pressure of the action of the Council 
|and of diplomatic rupture, would be powerful in the extreme, 
•as every one agrees who is in touch with international affairs. 
And if that failed there are few states in the world which 
could for long resist an economic and financial boycott. 
Those who believe in democracy wiU add that no democratic 
state is hkely long to resist a decision arrived at with all 
the guarantees for justice which the Protocol provides. 
There is force, therefore, in the claim that pacific measures 
for the enforcement of decisions wiU, in the vast majority 
of cases, be enough. 

Functions of the Assembly in the Settlement of Dis- 
putes under the Protocol. 

Article 15 of the Covenant provides that any party to 
a dispute may transfer its consideration from the Coimcil 
to the Assembly if it so requests within fourteen days 
after its first submission. It also provides that the Council 
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on its own initiative may so transfer a dispute at any 
time. It is generally agreed that this power of appeal 
to the chief forum of world opinion is a useful safeguard. 
It has, already been used with remarkable effect. In 1921 
the Albanian Government believed that in their frontier 
dispute with Serbia they would not get justice from the 
Conference of Ambassadors, to whose decision they had 
been virtually handed over by the Council of the League. 
They therefore appealed to the Assembly, which debated 
the whole dispute in September 1921, and advised the 
Council to set up a commission of inquiry to examine 
certain aspects of it on Albanian soil. The Council accepted 
this proposal, which indeed it could hardly reject ; and a 
few weeks later the presence of this commission of inquiry 
in Albania greatly helped the Leagvie to secure the prompt 
withdrawal of Serbian troops to their own territory and 
thus to initiate the general reconciliation between the two 
coimtries which followed shortly after. . 

With such a precedent it was certain that the Members 
of the League would be reluctant to give up the right of 
appeal to the Assembly. There was some doubt at first, 
however, whether it was consistent with the new system 
of the Protocol. Those who pressed for its retention were 
finally successful, but only after they had made a consider- 
able concession. This was embodied in article 6, which, 
in conferring on the Assembly all the powers to deal with 
disputes conferred on the Council by paragraphs 1-3 of 
article 15 of the Covenant, also provides that if a dispute 
is not settled by its mediation and if arbitration is in con- 
sequence demanded or required, the organization of the 
arbitration shall be done, not by itself, but by the Council. 
This arrangement is reasonable, for clearly the Council is 
a more suitable body than the Assembly for the executive 
duties involved in an arbitration. For analogous reasons 
the Report asserts that if the Assembly wants an advisory 
opinion from the Court, it must ask for it through the 
medium of the Council. No doubt this is correct procedure, 
for under article 14 of the Covenant the Council alone is 
given the right to ask for such opinions. 
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Apart from this limitation the Assembly has, under 
article 6, full powers to deal with disputes referred to it by 
any means which it thinks proper or likely to bring the 
parties to agreement. Like the Council, it may institute 
investigations, set up committees, propose compromises, 
and so on ; rights which it is not hkely to use, for the value 
of its intervention lies in its pubhc debates. In order 
to bring its functions into accord with the general system 
of the Protocol, article 6 provides that if it fads to secure 
a settlement by consent, any party can demand an arbitra- 
tion ; and only if no arbitration is demanded shall it make 
a settlement of its own. Under the Covenant a recommenda- 
tion of the Assembly has the same effect as a “ unanimous ” 
recommendation of the Council if it is agreed to by all 
the Members of the ComcU and by a majority of the other 
Members of the League, exclusive, of course, of the parties 
to the dispute. The Protocol adopts the same device, and 
provides that an- Assembly settlement so supported shall 
bind the parties. If the Assembly cannot secure this 
necessary majority, arbitration is compulsory, as in the 
second case under the procedure of the Council. 

The above plan fuUy maintains the safeguard of appeal 
to the Assembly, which of course will also supervise the 
way in which the Council carries .out the executive functions 
entrusted to it. 

How the Protocol changes the Covenant. 

The system for the settlement of disputes which the 
Protocol thus sets up, gives any of the parties the right 
to take a justiciable dispute to the Court, thus removing 
the ultimate right which Members of the League had under 
the Covenant to refuse its jurisdiction ; it leaves to the 
Cormcil, without any diminution, the full powers which 
it has under the Covenant, to settle non-justiciable disputes 
by mutual consent ; it enables the Council to carry on its 
negotiations to this end without the ultimate threat of 
war, which under the Covenant still remained ; ^ it creates 


1 Cf. inpa^ p. 86 seqq. 
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as a last resort, when neither Court nor Council have found 
a settlemeijt, the right to compulsory arbitration, thus 
providing an escape from deadlock and an alternative to 
war (both of them possible under the Covenant as it stands) ; 
it creates a new obligation, under the Covenant applicable 
only to judicial verdicts and arbitral awards, to accept 
the settlement arrived at by any of its methods of pro- 
cedure ; and it sets up effective guarantees that all its 
obligations will in practice be observed. 

It thus introduces into the Covenant changes which 
may be classified broadly as changes of method and changes 
of effect : changes of the methods by which the settlement 
of disputes is sought for, and changes in the effect of the 
solutions which they provide. The changes of method are 
two: the extension of the compulSiorv jurisdiction of f ho 
Court and the creatio n of a. right, in certain situations that 
may arise, to demand compulsory arbitration. Although 
definite changes, they are nevertheless only extensions or 
more logical applications of principles which the Covenant 
already contains. The changes- of effect are the abolitio n 
of the ultimate right of w^ and an obligation to accept 
as binding the decisions arrived at by any of the perm itted 
processes. They are a necessary result of the changes of 
method, and, again like them, they are an extension of, 
rather than a breach with, the Covenant itself. They 
simply carry to their logical conclusion the limitation of 
the right of war and the obligation to submit disputes to 
impartial judgment already contained in the Covenant, 
by applying them to new situations to which under the 
Covenant they did not apply. Whether these extensions 
of the Covenant are improvements or not is a matter of 
opinion. In politics not everything that is logical is wise. 
Opinion will vary with the view that is taken of the ideal 
for which the governments at the Fifth Assembly were 
consciously striving. There are some to whom it still 
seems utopian to hope for “ the establishment of a pacific 
and legal order in the relations between peoples.”^ 


^ Vide the Report, Cmd. 2273, p. 8. 
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The Importance of “ Arbitration ” in the System of 
the Protocol. * 

In any case, whether the changes which the Protocol 
makes in existing means for the pacific settlement of disputes 
are an improvement or not, their importance in its general 
system is undoubted. They are indeed not .so important 
as their authors at first intended, for " arbitration,” as 
has been said, does not provide the test of aggression of 
which they were in search. But they are none the less 
an integral and valuable part of the Protocol system, and 
it was only because they were inserted that many of the 
States at the Fifth Assembly accepted its other obhgations 
for sanctions and disarmament. The attitude of these 
states was due to two reasons of broad pohtical importance. 

The first reason was that the new provisions for com- 
pulsory pacific settlement removed their fears, expressed 
at earlier Assembhes ‘and in the Temporary Mixed Com- 
mission, that the sanctions might be used by the Council 
in error to support a state^ which was in reality guilty of 
aggression ; for by enabling any state to obhge its potential 
enemies to submit their case to compulsory settlement of 
one sort or another it obviated the danger that they could 
carry on unchecked a pohey of provocation or injustice. 
It thus estabhshed moral presumptions which will greatly 
aid the Council in determining which party to any war has 
been the aggressor.^ 

The second reason was that a complete system of com- 
pulsory settlement of disputes makes war less hkely and 
thus mitigates the gravity of the other obligations which 
signatories of the Protocol undertake. It makes war less 
likely in various ways, direct and indirect. The mere effect 
of the abolition of the right of war; the mere fact that 
any act of war is recognized as an international crime, 
must in itself be a great restraint on a government aggres- 
sively inchned. Further, the fact that any state of good 
faith can be relatively certam, in every case, of securing 
both recognition and execution of its legal rights or im- 
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partial arbitration of its non- justiciable claims removes 
what has hitherto been often thought to be the only just 
cause for w^ and thus makes resort to war more patently 
a crime. This may be especially important in a case of 
non-justiciable claims, for it may be vastly easier in such 
a case for a government to accept an adverse decision from 
impartial arbitrators than from a political body, even from 
such a political body as the Council of the League. It 
will be still easier to accept it when, as under the Protocol, 
there is no right of refusal, for that in itself may enable a 
goverranent to resist a hostile public opinion in its own 
country against which otherwise it might be powerless. 
An instructive illustration of this point occurred in the 
Vilna dispute between Poland and Lithuanfa in 1921. The 
Lithuanian government desired to accept the solution which 
the Council unanimously proposed — a solution which would 
have made Vilna the capital of their country ; but the 
passions of the Lithuanian people' and parliament had 
been aroused, and they compelled the government to refuse. 
Had the Council’s solution been the result of arbitration 
and had the Lithuanians been under an obligation to accept 
it, there can be little doubt that it would have settled the 
Vilna question once for all. That is a special illustration 
of a general truth. A long history of voluntary arbitration 
has shown that arbitral awards, however unsatisfactory 
to some of the parties they may be, are almost invariably 
carried out. They are tarried out because both govern- 
ments and peoples recognize that in their prompt and 
loyal fulfilment of such awards the national honour is 
involved. Under arbitration, therefore, the appeal to 
national honour is a factor, not for war as it has been so 
often in the past, but for peace ; it becomes an actual 
source of stren^h to those elements of moderate opinion 
which are willing to accept an impartial and reasonable 
solution. 

Last, but not least, the system of the Protocol makes war 
less likely by aiding the growth of international law. By 
extending the jurisdiction of the Court and by increasing 
its work, the Protocol will bring the community of states 
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so much." the closer to the ideal where the law provides a 
solution for every dispute which can arise between Govern- 
ments, and where in consequence resort to force wiU be as 
universally condemned as violent crime is in a ciyilized 
nation of to-day. 

If these contentions are accepted, it is fair to conclude 
from them, as many members of the Fifth Assembly did, 
that even if it stood alone this part of the Protocol, by 
•^establishing pacific and demonstrably just methods ior 
the settlement of all disputes, by providmg in every case 
an acid test for the motives of the governments concerned, 
and not least by securing great delay for reflection before 
a final verdict is returned, would do much to prevent war, 
except when it w'ks the result of deliberate and long prepared 
aggression.^ Many people who argued thus desired to 
bring articles 3-6 into force whatever might or might 
not be done about security and disarmament. But it was 
decided that they must stand or fall with the system as a 
whole. In that system they hold a great place, for they 
give guarantees, and very veal guarantees, both to those 
states who fear unscrupulous attack and to those states 
who hesitate to bind themselves to apply military sanctions 
in circumstances which may threaten their own national 
safety. 

1 This argument is of course open to the objection that, by stabilizing 
the existing status quo, the Protocol endangers peace. Vide Chapter XI, 
infra. 
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limitations upon the application of the 

PROTOCOL IN THE SETTLEMENT OF INTER- 
NATIONAL DISPUTES. DOMESTIC JURISDIC- 
TION. OUGHT ARBITRATION OF NON-JUSTICI- 
ABLE disputes to be COMPULSORY ? 

It has been said repeatedly that the Protocol system for 
the settlement of international disputes is comprehensive 
and complete, and that in its completeness lies what its 
authors thought its merit. Yet in fact the principles above 
described are subject to one important reservation and to 
other alleged reservations and'Witations. These reserva- 
tions, real and alleged, and their effect on the system of the 
Protocol, must therefore be examined. 

The Right to make Reservations concerning the 
Compulsory Jurisdiction of the Permanent Court 
of International Justice. 

It was said in Chapter IV that in accepting by article 3 
the obligatory jurisdiction of the Court in justiciable dis- 
putes, the signatory states do so “ without prejudice to 
the right of any state ... to make reservations compatible 
\yith ” article 36 of the Statute of the Court. 

This is an indisputable limitation upon the application 
of the principles of the Protocol, and, since the obligatory 
jurisdiction of the Court holds an important place in its 
system, it is necessary to know what reservations are 
“ compatible with ” article 36. 

The article itself contains some specific provisions on 
the point. Its last paragraph but one runs as follows : 

64 
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“ The declaration referred to above may be made uncon- 
ditionally or on condition — (i) of reciprocity on the part of 
several or certain members or states, or (2) for a certain time.” * 

Oddly enough the two conditions or reservations thus 
specifically permitted by article 36, namely, that obligatory 
jurisdiction may be accepted by a signatory pn condition 
that certain other states also accept it, and that it may 
be accepted only for a certain limited time, are evidently 
not permitted under the system of the Protocol. For these 
conditions of reciprocity and of time limit both evidently 
result from the fact that under article 36 as it stands accep- 
tance of the Court’s obligatory jurisdiction is optional. But 
once that acceptance ceases to be optional and becomes 
obligatory, as by article* 3 it does, it is clearly impossible 
that reservations should be allowed which would either make 
acceptance dependent on similar acceptance by other states, 
or which would enable- a state to limit its acceptance for 
a certsun specific 'period of time. Thus Great Britain 
could not make acceptance conditional on acceptance by 
the U.S.A., if the latter did not sign the Protocol ; and 
the French reserve limiting her acceptance to fifteen years 
win lose effect when the Protocol comes into force. There 
is indeed under the Protocol only one possible reservation 
of this kind : a state may declare when it formally accepts 
the Court’s obligatory jurisdiction that it only does so 
for the period during which the Protocol itself is in force. 
This it plainly has the right to do, for with the Protocol 
itself will cease the obligation of its article 3 ; and incident- 
ally unless it exercises this right to make such a reserve 
it will, as the Report points out, subsequently be bound 
by the Court’s obligatory jurisdiction, even if the Protocol 
itself should lapse. 

The other kind of reservation compatible with article 
36 relates to the classes of disputes concerning which the 
jurisdiction of the Court is accepted as obligatory. The 
second paragraph of article 36 says that states may so 
accept it in respect of 


1 For the complete text of article 36 see Annex VII, infra. 
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“ all or any of the classes of legal disputes concerning, {a) the 
interpretation of a treaty ; (S) any question of international 
law; (c) the existence of ahy fact which if established would 
constitute a breach of an international obligation ; (d) the 
nature or extent of the reparation to be made for the breach of 
an international obligation.” 

It is thus clear that a state in accepting the obligatory 
jurisdiction of the Court need only accept it in respect of 
some and not all of the classes of disputes enumerated in 
sub-paragraphs («) to [d) ; in other words, it may except 
any (though not all) of these four classes. 

If the signatories to the Protocol made full use of this 
right of reservation they might exclude from the compulsory 
jmisdiction of the Court almost. aH justiciable disputes, 
and so reduce article 36 to nonsense. Happily there are 
grounds for holding that that is only in theory a danger. 
In fact, the obligatory jurisdiction of the Court has already, 
even before the Protocol has come' into force, been volun- 
tarily accepted ^ by twenty countries, including France, 
and none of them has made a single reservation excluding 
any of these classes of dispute. Although some delegates 
at the Fifth Assembly talked about the right to exclude 
disputes relating to political treaties and treaties of peace 
(which explains the special reference to these classes of 
treaties in the Report), it is notable that the French were 
not among them and that France immediately afterwards 
accepted the Optional Clause without any such reserve. 

'There is, moreover, a substantial safeguard that this 
power of reservation wiU not be abused. Under the Pro- 
tocol any dispute which does not go before the Court must 
go before the Council, where in due course any party can 
insist upon an arbitration ; when the arbitrators meet the 
same party can by its sole demand compel them to refer 
to the Court for advisory opinion any legal points which 
it holds to be relevant to its case. It is true that imder 
parapaph 2 (c) of article 4 the Court’s opinion, when 
obtained, is not binding on the arbitrators. But in 
practice no doubt the arbitrators would on legal points 

* By signature of the Optional Clause referred to in Chapter IV above. 
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adopt as their own any opinion given by the Court, and if 
they did so the parties could not object. Thusj.any state 
which naakes a reservation excluding from the compulsory 
jurisdiction of the Court any class or classes of justiciable 
disputes must reckon with the certainty that if it is involved 
in a dispute which falls within the excluded classes, any 
other party wiU, under the Protocol, be able to insist first 
on arbitration and then on the Court’s advisory opinion. 
If the dispute is genuinely justiciable in the sense that it 
can be whoUy settled by the application of rules of law it 
is a virtual certainty that the Court’s opinion will be decisive. 
No state therefore can have much hope that by making 
the reservations ^owed by article 3 it will in fact withdraw 
legal questions from settlement on purely legal grounds. 
It is clear that this fact will much diminish both the motive 
for reserving classes of disputes and the effect of such 
reserves if they be made. 

It may, therefore, be fairly claimed that the power to 
make reservations in accepting the compulsory jurisdiction 
of the Court is less important, even in theory, than at 
first sight appears. In practice it may well remain almost 
tmused. For it must be remembered that the vast majority 
of the governments of the world, with the active support 
of their peoples, desire, and are indeed determined, to 
widen the scope of the compulsory jurisdiction of the Court 
to the greatest possible extent, and their desire is fast 
becoming one of those moral forces which in international 
pohtics, as in national poHtics, are of higher importance 
than merely legal rights. 

Liberty of Action of the British Fleet. 

The strength of the above argument is increased by a 
consideration of the circumstances which led to the insertion 
of the power of reservation into article 3. Why was this 
express power put in ? It was not in fact necessary. 
Without it the situation would have been identically the 
same ; the power already contained in article 36 of the 
Statute of the Court must have remained intact, unless the 
Assembly had attempted to alter the article ; and this it 
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would certainly not have done, for the task would have 
been ardi^ous, difficult and unprofitable. The insertion 
was made because there was one government at the Assembly 
— ^the British — which wanted to leave no shadow of doubt 
about the matter. The compulsory jurisdiction of the 
Court affected what they held to be a vital Imperial interest. 
For this reason the British Delegation raised the question 
of reservations, led the debates on the subject, and by their 
final acceptance of article 3 completed the agreement that 
was come to. No one else at the Assembly expressed more 
than a passing interest in the subject. The French, hitherto 
so anxious to keep the treaties of peace " intangible ” even 
to the point of maintaining that the League of Nations 
could in no way be concerned i?i their 'interpretation or 
appMcation, not only did not raise the point themselves, 
but only took an academic part in the discussion, and, as 
already said, shortly afterwards accepted the compulsory 
jurisdiction of the Court without any- reservation of this 
kind. It is therefore plain that in estimating the significance 
of the right of reservation and the likelihood of its use the 
attitude and contentions of the British Delegates are of 
much importance. 

The British argument was this. They urged that if 
Great Britain accepted the compulsory jurisdiction of 
the Court for all the legal questions enumerated in 
article 36 it would be bound to submit to the Court any 
dispute falling within sub-paragraph {&), that is to say 
“ any question of international law.” But international 
law included the law of war, and in particular (for the 
present purpose it is what matters) the law of war at sea. 
The law of war at sea is in fact unsettled. Great Britain 
has always held one view, the so-called Anglo-Saxon view, 
about its rules ; a view which, though she has always 
acted on it, has not been generally accepted, and which 
in all probability would not be applied by the majority 
of the Permanent Court, most of whose members come from 
countries where these Anglo-Saxon doctrines are disputed. 
Yet, if Great Britain accepted the compulsory jurisdiction 
of the Court without reservation, it might— so ran the 



LIMITATIONS ON THE PROTOCOL. 69 

British argument^ — ^be possible for an eneiny state against 
whom we were engaged in naval measures to deny the legality 
of these measures, and to insist that the question be referred 
for decision to the Court. In such a case the Court might 
possibly agree that the law of war at sea was in fact 
unsettled, and it might on that ground refuse to deal with 
the dispute, as under the last paragraph of article 36 it 
would be entitled, if not bound, to do. But it is also at 
least possible that the judges might take a different view ; 
and that, applying rules which Great Britain has never 
recognized as binding, they might by majority decide 
against the validity of her naval measures. This possibility 
the British Government were not prepared to face, for it 
•/has always been the first postulate of British policy that 
if we are engaged in naval operations, we must have full 
liberty for our fleet to act on the rules which we accept. 

The problem would of course be further altered by the 
Protocol. Under its system we could only be engaged in 
naval operations in one of two ways, either when we were 
ourselves aggressors, or when we were acting on behalf of 
the League for the suppression of some other aggressor. 

The first of these hypotheses the British delegates would 
not even discuss. They held it as inconceivable that 
the British Empire should ever go to war in violation of 
the Covenant and the Protocol; and therefore they did 
not ask for exemption in that contingency from the com- 
pulsory jurisdiction of the Court. Perhaps they also 
thought that we would in that case already have broken 
so many international undertakings that the question of 
compulsory jurisdiction would have lost its meaning ! 

It was with the second hypothesis that the British Dele- 
gates were concerned. If, they argued, we were engaged 
in operations against an aggressor state '' in agreement 
with the Council of the League,'* it would be fantastic for 
the aggressor, or even for a neutral which had not signed 
the Protocol, to be free to summon the British Government 
before the Court, and thus to fetter the liberty of the 
British fleet while it was acting in the common interest and 
on behalf of international society as a whole. They there- 
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fore informed tlie Assembly that the British Government 
i desired to make a reservation to the effect that it would 
not accept' the compulsory jurisdiction of the Court in any 
questions or disputes arising out of warlike measures 
undertaken in agreement with the Council. This was the 
sole and only reservation which the British Government 
WOUI4 make, but to its frank acceptance by other countries 
it attached importance. For this reason the British 
delegate-^ proposed, and the rest of the Assembly willingly 
accepted, the express right of reservation which appears 
in article 3. 

If it stood alone, however, this proposed British i^eserva- 
tion would not secure, under the Procotol, the full liberty 
of the fleet ; for it would be subject to the provisions 
explained above, that a justiciable although reserved dispute 
must nevertheless be submitted, on the demand of the 
other party, first to the Council, then to arbitration, and 
then to the advisory opinion of the Court. It is absurd 
to imagine that the Council would admit a complaint 
from a state against which collective naval sanctions were 
being taken. But the British Government were prepared 
to take no risks. They therefore dealt with even this un- 
likely supposition by securing the insertion of paragraph 
7 of article 4, which stipulates that “ the provisions of 
the present article ” (that is to say, the right or duty 
of compulsory arbitration) “ do not apply to the settle- 
ment of disputes which arise as the result of measures 
of war, taken by one or more signatory states in agree- 
ment with the Council or the Assembly.” The effect of 
this, taken together with the British reservation, would be 
to exclude altogether from the scope of the Protocol any 
question or dispute whatever which might arise from 
military or naval operations. 

The British Delegation thus achieved, and achieved 
completely, the pmpose which they had in view. No 
argument such as was brought with much force against 
the Declaration of London in 1909, can now be brought 
gainst the Protocol. For the Protocol would leave the 
Fleet complete freedom to apply in any naval measures 
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which the Government may undertake, those rules, and 
only those rules which it accepts ; and moreover it secures 
for this freedom the express recognition of th^ remainder 
of the world. There are good grounds for holding that 
this is reasonable and satisfactory ; for, under the Protocol, 
the freedom of the British fleet would be not only a vital 
British interest, but an international interest -as well. 

On the other hand, since the proposed British reservation 
is only what has been described, and since paragraph 7 
of article 4 only excludes questions arising out of the laws 
of war, neither the one nor the other in any way diminishes 
the value of the new system which the Protocol sets up 
for the settlement of disputes. The purpose of the Protocol 
/ is not to regulate the results of war, nor to determine the 
minor effects of the rules under which it is conducted; 
it is to prevent war altogether by providing, so far as 
possible, a legal, and, in any case, an impartial and binding 
solution for every . dispute that may arise. The British 
reservation will in no way compromise this purpose. There 
is justice, therefore, in tha claim made by Mr. Arthur 
Henderson to the Third Committee when he said that 
the proposed British reservations 

“ do not appear to us in any way to limit the value of what we 
are doing to-day. No one desires that the Permanent Court 
should become a body for controlling military operations. . . . 
We believe, therefore, that, in safeguarding the Uberty of action 
of the British Fleet — ^which, above all things, it is necessary 
for us to safeguard — we are not acting contrary to the general 
interests of the nations of the world.” ^ 

Indeed it is no matter for regret that the Court and 
the CotmcU are not expected to apply the laws of war. 
The laws of war, whatever service they may have rendered 
in the past, whatever utility they may still have for the 
future, are nevertheless in the nature of an anachronism, 
when the right of war itself has been abolished, as, by the 
Protocol, it is. There is a clear advantage in the fact 
that the associated governments of the world should make 
it plain that, in their view, the function of the Court is 

* Speech to the Third'Cominittee, September 22, 1924. 
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to apply and to build up the international law of peace. 
The advantage is not diminished by the fact that there 
has, in recent months, been some discussion of proposals 
to restore and codify the laws of war.^ 

The considerations above advanced lead therefore to the 
conclusions that the proposed British reservation in no way 
conflicts with the principles or with the true object of the 
Protocol ; that its purpose is merely to safeguard a special, 
legitimate and, indeed, in a real sense, an international 
interest; and that it may even be advantageous in the 
future development of international society. It is clear 
that these conclusions only strengthen the grounds for 
the view put forward above, that it is improbable that 
any considerable or undesirable reservatiohs to the obliga- 
tory jurisdiction of the Court will be made under the power 
to reserve which article 3 allows. 

Other Limitations upon the Application of the System 
of the Protocol. 

Two other limitations on the application of the system 
of the Protocol for the settlement of disputes are mentioned 
in the Report * and have caused some comment by various 
critics. 

The first of these relates to disputes which have already 
been dealt with, before the Protocol comes into effect, 
by the Council of the League. Paragraph 5 of article 4 
provides that, " in no case may a solution, upon which 
there has already been a unanimous recommendation of 
the Council, accepted by one of the parties concerned, be 
again called in question.” This limitation is clearly reason- 
able. When, in the disputes with which it has already 
dealt, or with which it will have dealt before the Protocol 

^ In view of recent attempts made, particularly at a conference at 
the Hague l^t year, to draw up rules of law for the conduct of warfare 
in the air, it fe^worth noting that the terms of article 7, paragraph 4 would 
free the aircraft of states operating in agreement with the Council of the 
League from any such rules which they have not expressly undertaken 
to observe, while it would, in any case, leave them sole judges of their 
^tion.^ Since the part which aircraft plays in warfare is continually 
increasing, this might well be of importance if there were ever to be an 
application of military sanctions. 

* Cmd. 2273, p. 19, 
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comes into force, the Council has adopted a “ unanimous ” 
report, and that report has been accepted by one or more 
of the parties, the Council has, in a real sense, 'established 
the respective rights of the different states concerned. 
It is, moreover, at least probable that if one or more of 
the parties have accepted the report, the rights so estab- 
lished have been appHed and acted upon in many different 
ways. This in fact has happened in every dispute m which 
any of the parties have accepted the Council’s finding 
up to the present time. Even in cases where these findings 
have, at first, been most resented by some of the states 
concerned — for example, in the settlement of the disputed 
frontier between Poland and Germany in Upper Silesia — 
a great fabric of new rights and relations has been built 
up on the basis of the recommendations which the Council 
made. It would be wrong in principle that these positive 
results, accepted by the parties and by the rest of the 
world, should now- be upset by the application of a new 
system embodying an ultimate right of compulsory arbitra- 
tion which when the settlements were made did not exist. 
There is also the important practical consideration that 
any attempt by the use of this new right to destroy or 
reverse the work of the Council would inevitably have a 
damaging effect, and an effect contrary to the public interest, 
on the prestige and authority of the Council. Paragraph 5 
of article 4, therefore, which is purely retrospective in its 
operation, is thus a reasonable and, indeed, a necessary 
limitation on the appHcation of the new system, and one 
which in no way affects its value for the future. 

The other so-caUed limitation on the application of the 
Protocol system, which is mentioned in the Report, is even 
more obviously right than that which has just been dis- 
cussed. It is, indeed, so obviously right that neither the 
First nor the Third Committee considered that it required 
any express provision in the Protocol i^elf. It was there- 
fore merely mentioned in the Report, in the following 
terms : 

" There is a third class of disputes, to which the new system 
of pacific settlement can also not be applied. These are the 
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disputes which aim at revising treaties and international acts 
in force, or which seek to jeopardize the existing territorial 
integrity of^^existing states.” ^ 

This simple statement of an obvious truth has caused 
so much misunderstanding among those who warmly favour 
the general principles of the Protocol, that some explanation 
must be made. The misunderstanding has in part arisen 
from the unfortunate way in which the subject is first 
introduced. Before using the correct language which has 
just been quoted, the Report says that these disputes are 
“ cases in which the claimant must be non-suited, the 
claim being one which has to be rejected in limine by the 
Council, Permanent Court of International Justice, or the 
arbitrators, as the case may be.”®* This ^atement is per^* 
fectly true, so far as the Court or arbitrators are concerned. 
The task of either body is to apply legal rights in their 
integrity, wherever such rights exist and when any party de- 
mands their application. And in cases which aim at revision 
there are, ex hypothesi, legal rights, the whole purpose of the 
claimant’s suit being to change them. No court of law 
and no arbitrators could undertake or could be expected to 
undert^e, unless they were enabled to do so by the express 
consent of all the parties, to override or even to alter existing 
legal rules or rights, more especially when such rights are 
embodied in contracts of such sanctity as international 
treaties, or when they produce effects so vastly important 
as national frontiers. The proposition of the Report, 
if clearly stated, is irresistible. Arbitral like legal tribunals 
are established to settle disputes, in the words of the 
Hs^e Convention of 1907, “on the basis of respect for 
law ” ; that is to say, to interpret and apply legal rights, 
not to revise or modify them. Revision is a political 
function, to be undertaken by political institutions and by 
political methods appropriate for securing the consent of 
the parties. 

But one such political method, and perhaps the most 
important, is the method of conciliation by the Council 
in accordance with paragraphs 1-3 of article 15 of the 

‘ Cted. 2273, p> 19. 
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Covenant ; and this method of dealing with disputes which 
“ aim at revision ” stiU remains open to the claimant 
parties under the Protocol. It is unfortunate, therefore, 
that the Report should say that in such disputes the claim 
must be rejected in limine by the Council. So long as the 
Council confines itself to its proper function under these 
paragraphs of article 15, that is to say, to seeking by concilia- 
tion a settlement by the common consent of the parties, 
it can deal with disputes which aim at revision, just as it 
can deal with any others. If it goes beyond this it wiU 
encroach upon the sphere of the Assembly, which by 
article 19 of the Covenant is alone competent to " advise ” 
the revision of treaties ; but so far it can certainly go. 
It is only the m&thods of the " new system,” that is to say, 
compulsory arbitration and compulsory reference to the 
Court, which cannot be applied to such disputes. And 
when it is said that these methods cannot be apphed, 
what is meant is simply this — that in dealing with such a 
case the Court or the arbitrators must limit themselves to 
defining existing legal right?. 

It should be added that the above argument does not 
hold in cases where the contention of the claimant party 
is that, for reasons generally recognized as of legal value, 
a treaty or a legal right has become obsolete. There is a 
well-known though vague and unsatisfactory doctrine of 
international law, much discussed in some books on the 
subject, known as the doctrine of rehus sic stantibus, under 
which publicists have often claimed that certain treaties 
or legal rules have, as the result of changes in international 
conditions, become obsolete and therefore lost their binding 
force. The Court will have a most difficult task if and 
when it has to adjudicate on claims of this nature ; but 
that it will have the right, and, indeed, the duty under the 
Protocol to take them into consideration, cannot be disputed. 
Nor does this fact affect the vahdity of the argument above 
about disputes which " aim at revision ” of existing rights. 
The Court may decide whether rights are “ alive ” or not ; 
but if they are alive, it must apply them. 

It is believed by some critics that this so-caUed limitation 
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on the compulsory jurisdiction of the Court, and on the 
use of compulsory arbitration under the Protocol, is a serious 
drawback which will result in dangerously stereotyping the 
existing stutus (juo. The general contention that the 
Protocol goes too far in stereotyping the status quo will 
be dealt with later on, when the question of the provision 
of political machinery for the revision of legal rights and 
of the status quo will be discussed. For the moment, it 
must suf&ce to say that this special version of the general 
contention, in so far as it relates to compulsory arbitral 
and judicial procedure, cannot be consistently put forward 
by anyone who believes in the compulsory settlement of 
justiciable disputes between nations by a court of law, or 
in the sanctity of international treaty obligations. No 
progress can be made towards the ultimate ideal of " a 
pacific and legal order in the relations between peoples ” 
if, at the outset, the tribunals established are to disregard 
the legal rights of the parties who bring their suits before 
them. 

The above argument may be supported by the follow- 
ing statement from a very high authority. Sir Frederick 
Pollock. Writing to The Times on November 19, 1924, 
concerning a complaint against the statement made in the 
Report that the new methods of the Protocol could not 
be applied to the revision of treaties, he says that this 
complaint 


" appears to involve a confusion between the interpretation of 
treaties (or any other binding agreement) and the revision of 
them in whole or in part. Interpretation of a document is a 
judicial function, amendment is not. A court or arbitral tribunal 
construing an agreement may control particular expressions by 
the general sense and prurpose of the context. It may correct 
obvious verhd slips ; it may even hold that an agreement, or 
some part of it, has become inapphcahle in unexpected circum- 
stances wMch the parties cannot have contemplated (this is 
the doctrine of ‘frustration' famihar in our courts of late 
years) ; hut in matters of substance it cannot amend anything 
iu^the text, much less dictate a revised version of the whole. 

“ Agreements can be revised only by substituting a new 
agreement. The parties can, if they choose, delegate the 
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framing of the amended instrument to skilled persons whom 
they trust, such as . , . commissioners appointed by the League 
of Nations. Moreover, article 19 of the Covenaqt empowers 
the Assembly to suggest a revision of treaties, if thought fit. 
The Protocol ... in no way affects this article, and the con- 
cihatory provisions of the Protocol . . . will, of course, be 
applicable to disputes not suitable for judicial treatment. The 
comment in the Report only recognizes what no. lawyer needs 
to be told — ^that proposals for the revision, as distinct from the 
construction, of existing agreements cannot be dealt with in 
the way of legal argument and decision. All other methods of 
settling disputes (often preferable, even when the dispute, 
though justiciable, is not reducable to neat legal points) are 
left open. I fail to see what more can be reasonably desired." 

Are The Proyisions^ of the Protocol Concerning 
Domestic Jurisdiction A limitation on the Ap- 
plication of its General System ? 

There is a sense in which it will probably always be true 
to say that the international community of states rests on 
the sovereignty of its Members. There is a sphere of action 
within which the discretion of these Members is absolute, 
within which their sovereign rights to do as they like in 
their respective relations with their own citizens, or upon 
their respective territories, is unlimited by any legal rules, 
and concerning which, therefore, neither any other state nor 
international society as a whole has any legal right of 
intervention. It is one of the primary purposes of the system 
of international law to define this sphere of action, and to 
establish, by clear and well-recognized rules, what classes 
of rights do and do not faU within it. For example, inter- 
national law lays down that a state has absolute discretion 
to determine what foreign citizens, if any, shall be ad- 
mitted to its territory, and on what conditions ; but that in 
its treatment of such foreign citizens, once it has admitted 
them, it must conform to certain principles. The sphere 
of unlimited discretion thus defined by international law 
is now generally spoken of as the " domestic jurisdiction 
of states.” 

It was a cardinal principle of the Covenant that the 
League of Nations should not in any way interfere with the 
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exercise of these rights of domestic jurisdiction by individual 
states. For this reason paragraph 8 of article 15 of the 
Covenant jirovides that if a dispute is claimed by one of 
the parties, and is found by the Council, “ to arise out of a 
matter which by international law is solely within the 
domestic jurisdiction of that party, the Council shall so 
report, and shall make no recommendation as to its settle- 
ment.” Article 5 of the Protocol stipulates that this pro- 
vision of the Covenant shall continue to apply; but it 
modifies its application in conformity with the new system 
which the Protocol sets up. It thus provides that if recourse 
is had to compulsory arbitration, and one party claims that 
the dispute arises out of a matter solely within its domestic 
jurisdiction, that party has the right to demand the opinion 
of the Court upon its claim ; and this opinion, if it upholds 
the claim, must bind the arbitrators, who “ shall confine 
themselves to so declaring in their award.” 

It is sometimes said that this is a limitation on the appli- 
cation of the principles of the Protocol, and that it with- 
draws yet another class of dispute from the operation of 
the beneficent principle of compulsory arbitration. This 
argument implies a misrmderstanding of the nature of 
the articles in question. Article 5 is nothing but a rigid 
application of the principle of the Protocol that all 
justiciable disputes shall, on the demand of any party, be 
referred to the Court, whose decision thereupon shall be 
final. Questions as to whether certain rights fall within the 
domestic jurisdiction of a state are justiciable questions, for 
the reason that the answers to them can be found in the 
rules of international law. Under the Protocol, therefore, 
any party can secure from the Court a final and binding 
decision on its legal rights of domestic jurisdiction. Under 
the Covenant such decisions, unless all the parties volun- 
tarily agreed to go before the Court, could only be given 
by the Council if unanimously agreed,. The Protocol thus 
renders more secure the position of Members of the League, 
for example the British Dominions, which attach great im- 
portance to the integral maintenance of their admitted and 
exclusive rights in matters such as the control of immi- 
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gration, which, by existing international law, indisputably 
fall within their domestic jurisdiction. 

It is, indeed, a mystery why those who lead* opinion in 
Great Britain and the Dominions have not yet remarked 
how this new provision of the Protocol would operate in 
their favour, and improve their present position in these 
important and dehcate matters. They have,- no doubt, 
generally misunderstood paragraph 3 of article 5, and the 
meaning of its reference to article ii of the Covenant. This 
paragraph, which was added to the original draft of the 
article as part of the famous Japanese amendments, pro- 
vides that if a dispute is held by the Court or by the Council 
to be a matter which is solely within the domestic juris- 
diction of a state,*" this decision shall not prevent considera- 
tion of the situation by the Council or by the Assembly 
under article ii of the Covenant.” And since under article 
II the League is empowered to take " any action that may 
be deemed wise and effectual to safeguard the peace of 
nations,” it is often said that this paragraph would empower 
the Council to take up a dispute about a question of domestic 
jurisdiction even if it had already been recognized as such 
by the Court or by an arbitral tribunal, and would authorize 
it to revise the decision so arrived at and to impose a new 
solution of its own based on what it holds to be the merits 
of the case. This is, of course, a total misconception. 
Under article ii of the Covenant the Council cannot impose 
anything on anybody. A matter dealt with under article ii 
is not dealt with as a dispute, and the Council therefore has 
not even a right to make " recommendations ” without the 
consent of the parties ; for the parties must sit as Members, 
and their votes must be counted when unanimity is reckoned. 
Its function is purely poHtical, by discussion and negotiation 
to prevent the outbreak of war and, if it can, to remove the 
cause of discord. As the Report rightly says, the third para- 
graph of article 5 "does not confer new powers or functions on 
either the Council or the Assembly. Both these organs of the 
League simply retain the powers now conferred upon them 
by the Covenant.” 1 The Council cannot, therefore, revise 
^ Vtde Cmd, 2273, p. 21. 
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a verdict given by any judicial or arbitral tribunal, nor 
do more than endeavour by its good offices to prevent 
hostilities.. To this no one in his senses could object. 

But the critics have some excuse for misunderstanding 
the meaning of this third paragraph, for a further passage 
which occurs in the Report is quite misleading. Having 
given a correct account of the action which the Council 
can take under article ii, the Report goes on to say : " The 
reference which has been made to article ii of the Covenant 
holds good only in the eventuality contemplated in article 
15, paragraph 8, of the Covenant. It is obvious that when 
a unanimous decision of the Council, or an arbitral award 
has been given upon the substance of the dispute, that 
dispute is finally settled, and cannot agairrbe brought either 
directly or indirectly under discussion. Article ii of the 
Covenant does not deal with situations which are covered 
by rules of law capable of application by a judge. It 
applies only to cases which are not yet regulated by inter- 
national law. Consequently, it demonstrates the existence 
of loopholes in the law.” The apparent meaning of this 
paragraph is that the Council can act under article ii after 
a verdict has been given by the Court or by arbitrators that 
a dispute arises out of a matter of domestic jurisdiction, 
but not after verdicts have been given in other kinds of 
disputes, because in disputes about domestic jurisdiction, 
there has been, no final decision of the substance of the 
dispute, but merely a non-suiting of the claimant state, on 
the ground that there is a loophole in the existing inter- 
national rules, " a situation not yet regulated by inter- 
national law.” Both in premise and conclusion the con- 
tention is imjustified. It is one of the primary purposes of 
international law to define the rights of states in matters of 
domestic jurisdiction ; for this very reason, the Protocol 
compulsorily refers such questions to the Court ; while, if 
practice counts for anything, it must be noted that the 
Coimcil, whenever such contentions have been put forward, 
has always taken legal advice, and has accepted that advice 
as final. The decision of the Council or of the Court on 
a matter of domestic jurisdiction is therefore a decision 
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establishing legal rights ; that is to say, a substantive and 
conclusive verdict, hke any other. There is no distinction 
in kind between such cases and any other cases with which 
the organs of the League may have to deal. Equally the 
distinction made by the Report between the effect of the 
two classes of decisions is quite untenable. To say that 
the Council could not exercise its rights, or fulfil its duties 
under article ii when a threat of war followed a decision 
upon an ordinary dispute, is to strike at the foundation 
on which the League is built, and to do so in a way quite 
inconsistent with the purpose of the Protocol. Article ii — 
President Wilson's own article — is vital to the system of the 
Covenant. Its plain and indisputable meaning is that in 
every situation, from whatever source a threat of war may 
come, whatever the nature of any dispute that may have 
taken place, the Council has always, in all circumstances, 
the right and the duty of intervention to preserve the peace. 
The rights and powers so conferred upon it are in no 
way increased or diminished, nor is their application in 
any way restricted, by the provisions of article 5 of the 
Protocol. It was only because this was perfectly plain 
that the British delegates accepted the Japanese amend- 
ments. If dhere were any doubt on the matter, it would be 
removed by the following passage from a speech made 
to the First Committee of the Assembly by the Legal 
Advisor of the Foreign Office, Sir Cecil Hurst, on September 

30, 1924 : 

“It is the understanding of the British Delegation in ac- 
cepting this amendment, that the text now adopted, which it is 
proposed to add to article 5, safeguards the right of the Council 
to take such action as it may deem wise and effectual to safe- 
guard the peace of nations in accordance with the existing pro- 
visions of article ii of the Covenant. We accept it because 
we believe that it does not confer new powers or functions on 
either the Council or the Assembly. Those powers are already 
defined by the Covenant as it exists to-day, and we do not add 
to them by this text." 

Sir C. Hurst would no doubt have added to his statement 
that article 5 in no way limited the powers of the Council 

G 
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to disputes concerning domestic jurisdiction, had it occurred 
to him to do so ; but it did not, because those powers 
are expressly safeguarded by article 19 of the Protocol. If 
his statement, which is evidently of commanding authority, 
had received in the British press the attention it deserved, 
there would not have been so much misconception as there 
has been either in this country or in the Dominions 
concerning the effect of the Protocol on this important 
matter of domestic jurisdiction. 


Othef remarks of the Report on this subject are also open 
in some measure to objection. It goes on, for example, 
to say that this insertion in article 5 of a reference to article 
ij of the Covenant has the advantage that 

“ it will be an incitement to science to clear the ground for the 
work which the League of Nations will one day have to under- 
take, with a view to bring about, through the development of 
the rules of international law, a closer reconciliation between 
the individual interests of its Members and the universal in- 
terests which it is designed to Serve.” 

This statement of an important point is by no means 
happy. The correct way of stating it would appear to be 
that the insertion of the reference to article ii is advan- 
tageous, because the use of article ii in the circumstances 
contemplated may indicate the points upon which a change 
of the existing law is necessary or desirable. No one denies 
that there may have to be changes in the present rules of 
international law concerning the rights of domestic juris- 
diction, as there may have to be changes concerning other 
parts of the international legal system. This may even be 
true of the present rules concerning the control of immigra- 
tion ; though no one who understands the nature of inter- 
national law, or who is in touch with international affairs, 
believes that such a change could possibly be made without 
the consent or, indeed, probably without the initiative of the 
U.S.A. and the British Empire. Certainly such an initiative, 
contrary to the general belief, would never -be taken by the 
Government of Japan, which applies the existing right of 
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absolute control of immigration more rigorously (against 
Chinese desiring to go to Japan) than it is apphed by any 
other state. But if such changes in the law 'should be 
required, article ii would provide a means by which atten- 
tion could be drawn to the fact. That is the purpose and 
the effect of the reference to it in article 5. But again 
there is no distinction between its application* in disputes 
about domestic jurisdiction and in other classes of disputes. 
In either case, the rigid application of the law by the Court 
or by arbitrators may demonstrate a need for change. The 
provisions of article ix might be useful in such circumstances 
because they furnish a political safety valve. Like article 
19 they provide an opportunity for further discussion of 
dangerous situations, and perhaps, if it be required, for 
securing the change of existing rules and rights by mutual 
consent. But let it again be repeated that article ii 
cannot be used for securing change of existing rules and 
rights except by consent ; and that, for that purpose, it 
can be used not only in certain cases, but in every case and 
every circumstance. 

Ought there in any circumstances to be Compulsory 
Arbitration of Non -justiciable Disputes ? 

It is sometimes said, even by those who welcome the 
obhgatory jurisdiction of the Court in justiciable questions, 
that the most serious defect in the Protocol is its applica- 
tion of compulsory arbitration to non- justiciable disputes. 
Those who hold this view argue that in other spheres where 
it has been given practical application — for example, in 
industrial disputes — compulsory arbitration has succeeded 
when it has been applied to questions which can be settled 
by the application of accepted rules, but that it has failed 
when such rules do not exist. They admit that voluntary 
arbitration may succeed and has often succeeded in non- 
justiciable matters ; but this, they argue, is because it is 
always set in motion by a preliminary agreement among the 
parties as to its scope and method. But where there is no 
such preliminary agreement, when arbitration is imposed 
against the will of a party, the award which results inevitably 
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seems purely arbitrary to that party ; for this reason, they 
conclude that although compulsory arbitration in interna- 
tional disputes may in some cases avert war, it may in others 
precipitate it, by forcing on the parties what they regard 
as arbitrary injustice. Those who argue thus sometimes 
quote in support of their contention the pre-war dispute 
between Great Britain and Germany about the Baghdad- 
Railway, a non- justiciable dispute in which, they say, 
compulsory arbitration might have precipitated war, and 
to which in any case its apphcation would have been 
absurd. 

The argument is worth attention because, as said above, 
it may well cause difdculty to some governments who 
genuinely desire to accept the Protocol. TThe words " com- 
pulsory arbitration ” still have a disagreeable sound to 
practical men, who remember the controversies which took 
place about it before the War. They remember the valid 
arguments brought by serious-minded and progressive inter- 
national lawyers against the complete system of compulsory 
arbitration then proposed ; and few reahze how much the 
force of these arguments has been reduced by the creation 
of the permanent pohtical institutions of the League. 

The case in favour of the Protocol provisions on com- 
pulsory arbitration may perhaps be stated as follows : 

First, the number of disputes which are genuinely non- 
justiciable is much less than is sometimes beheved, and it 
is tending and will tend to decrease. As the system of 
international law grows in strength and extent, as new 
treaties are made between individual states or groups of 
states, so more and more relations are governed by specific 
and recognized legal rules, capable of legal interpretation, 
and thus cease to be potential causes of non-justiciable 
disputes. The present very rapid growth in international 
law ^ is in this way fast reducing the scope for the use of 
compulsory arbitration under the Protocol. 

Second, the objection now under consideration would 
carry more weight if compulsory arbitration stood alone as 

^ Cl Article entitled Codification of International Law ” appearing in 
tlxe British Year Book of International Law, 1924, pp. 38-63. 
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the sole means for the settlement of disputes, as was gener- 
ally proposed by its adherents before the War. But this is 
not at all its position in the Protocol. On the contrary, 
it is entirely secondary ; it is a last resort after other methods 
of settlement have failed. Under the Protocol every 
justiciable dispute wiU on the demand of any party be 
dealt with and settled by the Court. It is only in non- jus- 
ticiable disputes, therefore, that arbitration can be com- 
pulsorily applied, and m such disputes the Council mu^ first 
use its powers of conciliation. Moreover, if the experience 
of its work under the Covenant is any guide, the Council 
will use these powers to great effect and will settle the vast 
majority of the cases that come before it. And the greater 
the success of the Council, the more disputes it settles by 
consent, the less, of course, is the scope for compulsory 
arbitration. Indeed, it may well be that in practice it will 
be hardly used. There was a good case for holding that 
under the Covenant as it stands the right of voluntary 
arbitration (which, of course, the Covenant maintained) 
would never be used, at any r^ate for disputes of importance. 
On this point Sir Frederick Pollock in a recent paper has 
said that all appearances so far point to the machinery 
of quasi-judicial arbitration, set up by the Hague Confer- 
ences before the War, becoming obsolete.’’^ If this view be 
correct, it is because the other methods of the Covenant 
—the voluntary judicial procedure of the Court and the 
conciliation of the Council— are, in fact, better adapted 
than voluntary arbitration for securing satisfactory settle- 
ment of the two different classes into which disputes 
are broadly divided. And there seems no reason to doubt 
that this, generally speaking, will be as true of compulsory 
arbitration under the Protocol as it was of voluntary 
arbitration under the Covenant. And for the same reason, 
namely, that the other methods of the Court and Council 
will, in nearly every case, be better suited for securing a 
satisfactory result. It is safe to say that governments, in 
deciding how they wiU deal with their disputes, will generally 

1 Vide the Covenant and Protocol, p. 9, published by the League of 
Nations Union. .70 
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choose the tribunal that is most adequate for the purpose, 
even when they are in the difficult frame of mind engendered 
by litigation. For example, it is easy to say that the sub- 
mission to compulsory arbitration of the pre-war Baghdad 
Railway dispute, which related to concessions for the ex- 
ploitation of the territory of a third Power, and which was 
partly military and partly economic, would have been 
unwise, and that the Protocol is dangerous because it 
opens up the prospect that other similar disputes will be 
dealt with in this way. But the obvious reply is that no 
government in its senses would dream of sending such a 
ffispute, which was in no way a matter of rights, but simply 
of conflicting pohtical ambitions, to arbitration, at least 
until every other means of dealing with" it had been ex- 
hausted, and until war was threatened. Cases such as 
these, .therefore, do not really furnish a vahd ground for 
thinking that any great use will be made of compulsory 
arbitration in non-justiciable disputes- for which it is un- 
suited, unless, indeed, it happens that the Council fails in 
industry or impartiality in seeking settlement. 

It may be, of course, that the mere existence of this 
ultimate right of compulsory reference to arbitration may 
so affect the course of conciliation proceedings before the 
Council in non-justiciable disputes, and may so alter their 
nature, as to invahdate the above contention. Under the 
Covenant, if such proceedings fail to produce a settlement 
by consent there may follow either deadlock or a right of 
war ; it is sometimes argued that this ultimate risk of war 
has a restraining influence on the parties, and brings them 
to make concessions which otherwise they would reject, 
and that, fer contra, the removal of this risk of war and its 
replacement by the right of compulsory arbitration will take 
away the inducement to settle, and will thus render the 
task of the Council much harder than it is to-day. 

The argument at first seems plausible, but on examination 
it loses force. To begin with, the removal of the threat qf 
war can only affect in the way suggested the attitude ol| 
those parties to a dispute which are mihtaiily the weaker. 
It is possible that it might make such states less yiel ding 
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than under the Covenant they would be. But whatever 
change there may be on this side is counter-balanced by the 
exactly opposite effect which will be produced on those 
parties which are mihtarily the stronger, and which in 
reliance on their strength may be inchned under the Cove- 
nant to make no concessions of any sort. Since, under the 
Protocol, such states may be obliged to go to arbitration, 
they will be readier to accept any fair proposal that may 
be made. Thus, against the loss through the removal of 
the threat of war of a possible advantage, the Council will 
gain a certain and substantial advantage on the other side, 
and since strong mihtary powers are almost always more 
difficult to deal with in disputes than weak ones — this is 
borne out by the*whole of diplomatic history — the Council’s 
gain will be greater than its loss. 

But, in any case, the appHcation of this argument to 
proceedings in non-justiciable disputes is not very plain. 
In justiciable disputes it may well, be that a state which is 
free from the fear of ultimate military pressure may stand 
un37ieldingly upon its legal rights, since under the Protocol 
it wiU be sure, if its legal case is sound, of the verdict which 
the Court will give ; it will for this reason have less motive for 
concessions, even where moral justice demands that it should 
make them. This, of course, is but a special appHcation 
of the general argument that the Protocol will stabilize the 
existing legal status quo — an argument which wHl be dealt 
with later. But in non-justiciable disputes it is by no means 
plain that the removal of the threat of war wiU have this 
effect. For in non-justiciable disputes no party can be 
sure of the award which wUl be given as a result of compul- 
sory arbitration. Every party has to face the prospect of 
an impartial award, given on general grounds of equity. 
It cannot know in advance what this award wiU be. What- 
ever it is, it wiU be pledged in good faith to carry it out. 
It has, therefore, every motive to accept any fair settle- 
ment that may be proposed during the proceedings of the 
GouncU. 

In short, the only case in which the Council’s task is 
lik ely to be made more difficult is that in which the weaker 
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party will become intransigeant when it is freed from the 
ultimate threat of war, and will refuse concessions by which 
previously a settlement could have been obtained. It is no 
doubt possible that such cases may occur. But experience 
up to the present time does not support the view that the 
threat of war by the opposing party makes states reasonable 
in their disputes when otherwise they would not be so. 
The Vilna case has been already mentioned. It is arguable 
that Lithuania would have accepted the Council’s plan of 
settlement in that dispute if she had known that compulsory 
arbitration would follow her refusal ; but she would not 
accept it while any threat of Polish mihtary force remained 
even in the background. There are reasons indeed for 
holding that the effect of the removal of the threat of war 
wiU be the exact reverse. It is fear of military dangers 
which drives govermnents to most of the unjust and pro- 
vocative policies they pursue. The desire to govern popula- 
tions of an alien race ; the consequent unreasoning desire 
at aU costs to extend existing frontiers ; the injustices to 
which alien minorities are not infrequently exposed — all 
spring from the fear that is born of the threat of war. Wipe 
out that menace from their minds, and governments, it 
may be argued, wiU not be less conciliatory in their conduct, 
and especially in their disputes, but far more so, for their 
minds will be freed from the fear — the pressing and im- 
mediate fear — ^that hitherto has closed them to the dictates 
of justice and reason. 

There is no ground for holding, therefore, that the removal 
of the right of war will prevent settlements which under 
the Covenant the CouncU would have been able to obtain. 
Even if it were so, it might not be matter for regret ; settle- 
ments achieved by fear of force do not always make for 
justice, nor even, in the long run, for peace. But it is not 
so ; the argument just dealt with in no way supports the 
view that the right to compulsory arbitration will make 
conciliation by the Council more dfficult in non-justiciable 
disputes, still less that it will wipe out the Council’s function 
altogether. 
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The contention here put forward is not, of course, that 
the right of compulsory reference to arbitration given by 
the Protocol wiU never be used. No doubt it sometimes 
will be. The contention rather is that, owing to the nature 
of international disputes and of the general Protocol system 
for deahng with them, it will remain, in aU probability, 
more a safety valve than a normal method of procedure. 
The probability is much increased by the fact that under 
the Protocol there will be lengthy, costly and arduous pro- 
ceedings to be gone through before any result can be reached 
by compulsory arbitration ; the parties wiU thus have a 
poHtical and material as well as a moral inducement to 
think better of their quarrel, and to come either to agree- 
ment through the Council or to direct agreement, as parties so 
often do m civil htigation. It is plain how this must reduce 
the chances that many non-justiciable disputes will, in fact, 
be settled under the Protocol by compulsory arbitral award. 

But even if, m some cases, non-justiciable disputes were 
under the Protocol to be dealt with and decided by com- 
pulsory arbitration, it did uot seem to the authors of 
the Protocol that this in principle Wcis wrong. It has been 
argued above that even among non-justiciable disputes, the 
cases where the arbitral award could not be founded, at 
least in part, on legal or quasi-legal groimds would in all 
likelihood be rare. If states are willing to bind themselves 
in advance to accept in such rare cases the arbitrary but 
impartial decision of an arbitral tribunal, there seems no 
valid reason why they should not ; the more so, since, 
unless the parties are content with deadlock, which &x 
hypothesi they are not, the only alternative solution that 
can be proposed is war. 

In fact this is the alternative solution which those who 
oppose compulsory arbitration usually propose : they urge 
the retention of a right of war. But it would be difficult for 
Great Britain to insist upon this right, when aU the other 
Members of the League are anxious to give it up and to get 
rid of war altogether ; the more so, since such powerful non- 
Members as Germany and the United States are of the same 
1 Sir F. Pollock, loc, cit, p. 12. 
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opinion. A government whose Empire already embraces 
more tharr a quarter of the land surface of the world might 
find it particularly difficult to explain. 

Does the Experience of Compulsory Arbitration in 
Industry furnish Arguments against the Protocol ? 

It has been said that the case against the compulsory 
arbitration provisions of the Protocol is usually based on 
the analogy of compulsory arbitration in industrial disputes. 
It is argued that the experience of iadustrial arbitration has 
shown, first, that an ultimate right of compulsory arbitra- 
tion will always be exercised, and that preliminary stages 
of conciliation are thus rendered useless ; and second, that 
awards which result from compulsory arbitration have no 
moral authority either with parties directly concerned or 
with the general opinion of employers or employed ; that 
such awards are therefore very unlikely to be observed ; and 
that any attempt by coercion to secure- observance wiU only 
precipitate illegal resort to force by the discontented party. 

The application of this argument to the Protocol has in 
part already been examined. But it must be added that 
the whole analogy is false. In no particular does inter- 
national arbitration resemble industrial arbitration. The 
penalties of failure to secure pacific settlement in the two 
cases differ fundamentally. A strike is a matter of economic 
gain or loss ; a war is a matter of national life and death. 
The risk of strikes produces, therefore, no such disastrous 
effects on the disposition or the general policy of either 
employers or employed as are produced by the risk of war 
on the attitude and policy of states. Above all, the experi- 
ence of compulsory arbitration m industry is irrelevant 
to the Protocol, because it has almost always been 
imposed on industrial communities by Act of Parliament 
against the will of both employers and employed ; they 
have not accepted it by voluntary contract as states would 
accept it under the Protocol. This fact alone explains, as 
all economists admit, why compulsory arbitral awards in 
industrial disputes have sometimes had little moral authority 
with the parties, and why the opinion of their fellows has 
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sometimes supported those who refused to comply with 
such awards. 1 

But experience of this sort is no guide to the probable 
working of compulsory arbitration under the Protocol, for 
the simple reason that there is a widespread enthusiasm for 
its acceptance among the governments which made the 
Protocol. Indeed, no one who knows the facts doubts for 
a moment that the moral authority of an award under the 
provisions of article 4 would be immense both with the 
parties and with all the Members of the society of states. 
Nor must it be forgotten that just because that society is 
restricted in numbers, the power of public opinion on its 
Members is peculiarly great. 

Every analog}^ between the political psychology and 
probable action of individual citizens and of states is apt 
to be misleading. But if any analogy is to be made in 
respect of compulsory arbitration, a far truer one is to be 
found in the working of compulsory arbitration accepted by 
voluntary agreement of the parties for all disputes arising 
out of commercial contracts. • With every year that passes, 
this sort of compulsory arbitration — far more closely an- 
alogous to the proposals of the Protocol than compulsory 
arbitration in industry — is being more widely accepted, 
and is achieving a greater measure of success. 

Compulsory Arbitration of all Franco -German 
Disputes. 

There is one other consideration relating to compulsory 
arbitration to which British statesmen must evidently 
attach importance in settling their policy about the Protocol. 
The peace of Europe is recognized as a vital British interest. 
For half a century the peace of Europe has depended on the 
relations between Germany and France. There are still 
grave questions of pohcy, on the one hand, and traditions 
of mutual hatred and distrust, on the other, which prevent 
the reconciliation of the French and German peoples. In 

^ Cf Pigou, Economics of Welfare, pp 377-415. It may be added that 
even in industry compulsory arbitration has by no means always been a 
failure, though general experience has been discouraging. 
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1924 a settlement was made of some of the more important 
matters which had recently divided the two governments ; 
but there are few things in politics more probable than that 
at some time in the future, perhaps not far distant, new 
controversies will arise between France and Germany con-, 
ceming the application of the Treaty of Versailles. There 
could be no greater safeguard for European peace than 
that both countries should be bound by a solemn agreement 
to refer all such controversies to impartial settlement by 
the Court, by the Council or, in the last resort, by compulsory 
arbitration, and that they should undertake to abide by 
the result. If this agreement were embodied in a general 
treaty to which almost the whole world were party, and 
therefore interested in its loyal and integral fulfilment, the 
safeguard for European peace would be greater still. This 
may be practically and immediately possible, if the Protocol 
is generally accepted ; for France has promised not only 
to accept its obligations for herself, but also to welcome 
Germany as a party on entirely equal terms ; while according 
to all present indications Genpany, for her part, wiU be no 
less ready to accept them. 

The point will appeal with special force to those who hold 
that Great Britain has a direct interest in French security, 
and who therefore think that we ought to give France some 
kind of undertaking that we would assist her if she were 
attacked by Germany. As every British Government since 
the War has recognized a moral obligation to accept some 
such responsibility for French security, and since it is said 
that the present Government is not less concerned about the 
matter than its predecessors, the point is by no means 
academic.! 

* Cf. especially speech by Mr. Austen Chamberlain, Secretary of State 
for Foreign Afiairs, on Jan. 31, 1925, in which he said : “ Europe is still 
suffering profoundly from the unrest of the war, and . . . the first act of 
statesmanship must be to give security to the new order of things. . . . 
The first thing I set myself to do was to renew and re-af5rm the close 
understandmg and cordial relations which had existed between ourselves 
and our allies. France has need of guarantee against the repetition of 
the injuries which she has received in recent years, and until she receives 
such security we will not have allayed the fears or taken the first step 
necessary towards the forgetting of ancient feuds .” — Sunday Times, 
Feb.. I, 1925. 



CHAPTER VI. 

THREAT OF AGGRESSION; PREVEN'TIVE MEA- 
SURES. DEMILITARIZED ZONES. 

I The purpose of the Protocol, to which every article is 
directed, is not the suppression of war when it has broken 
I out, but its prevention. So far, this book has dealt with 
its first six articles, which relate to what is loosely called 
"arbitration”; that is to say, to the moral guarantees 
against war. It is -now necessary to pass on to material 
"^arantees. These are contained in the next three articles — 
”7, 8 and 9 — ^which will be taken together. 

As will be seen, this arrangement is logical. Article 7 
is intended to forbid acts which might prelude or lead to 
aggression immediately before or during the course of an 
international dispute ; it contains provisions enabling the 
League to take appropriate measures to deal with the 
dangerous situations which such acts might cause. Article 8 
is similarly intended to prevent or remedy such acts if they 
occur when there is no dispute pending or under consideration 
by the League ; for example, infringements of the scales of 
armament to be laid down in the Disarmament Convention 
to which the Protocol is but a preliminary step. And 
article 9 is related to articles 7 and 8, because it makes 
provision for the voluntary establishment of demilitarized 
zones, which are but a permanent and specially important 
example of the general measures which the League by these 
articles is empowered to take for the prevention of war. 

The tmdertakings of articles 7 and 8 are quite straight- 
forward. By article 7 the signatories agree that if they 
are involved in a dispute, they will not, either before it is 
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actually submitted to League proceedings, or during such 
proceedings, make any increase of their armaments or 
effectives pver and above the amount or number allowed to 
them by the Disarmament Convention, and that they wUl 
not take any measure of military, naval, air, industrial or 
economic mobilization of any kind. There is also a further 
undertaking, more generalin form and hardly less important, 
that they will commit no act " of a nature likely to extend 
the dispute, or to render it more acute.” These words are 
intentionally wide, and might, in circumstances that are easy 
to conceive, be of great service to the Council of the League. 

By article 8, the signatories undertake to abstain at all 
times and in all circumstances from acts which might con- 
stitute a threat of aggression, and agree that if any of them 
" is of opinion that another state ” (whether signatory or 
not) “ is making preparations for war, it shall have the right 
to bring the matter to the notice of the Council.” The 
language again is wide, and intentionally so. 

It is clear that some provisions of this sort are necessary 
to the working of the Protocol. They are obviously re- 
quired to enable the procedure for pacific settlement of 
disputes to be successfully used. If in the course of pro- 
ceedings before the Council or the Court, the parties were 
free to mobilize and prepare for war, the chances either of 
agreement or of acceptance of a verdict would, it is plain, 
be much reduced. They are hkewise required to make 
effective any scheme for the reduction of armaments upon 
which the International Conference may be able to agree. 
If there were no effective rmdertakings that the scales of 
armament so agreed to would be observed, the whole work 
of the Conference might easily break down, and the Protocol 
itself thus come to naught. Again, some such provisions 
as these are needed to meet the threat of war. It is not 
hard to imagine governments drifting into situations from 
which war might be the only issue, unless these articles were 
used to save them from it. 

But if a large number of states are to accept obligations, 
first to reduce their armaments, and then to give military 
assistance to any state which is attacked— obligations of 
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the utmost gravity if war were ever to occur — and if they 
do so on condition that the other signatory states will 
faithfully observe their mutual undertakings to commit no 
act of aggression, to make no preparations for war, '"to adhere 
strictly to the scales of armament allowed them by the 
Disarmament Convention, it is clear that they must have 
some material assurance that their good faith wiU not be 
betrayed. The signatories to the Protocol, that is to say, 
must have some right of '' mutual control over their 
respective observance of the undertakings of articles 7 and 
8 ; some right to make investigations if one state has reason 
to beheve that another is not fuUy carrying out the promises 
it has made. 

But what form can this right of mutual control assume ? 
A power of investigation conferred on individual states 
would be open to obvious and grave objection, and would 
lead to the sort of friction caused by the Allied Disarmament 
Commissions in Germany and elsewhere. Such an experi- 
ence as that of these Commissions bears a warning for the 
future. Under the Protocol, therefore, the right of investi- 
gation is entrusted, not to in^vidual signatory states, but 
to the Council of the League, to whom a government must 
address any complaints which it may have to make. The 
Council is thus made responsible to the signatories for carry- 
ing out investigations that may be required, and for de- 
ciding whether the undertakings of articles 7 and 8 have 
been faithfully observed or not. 

It must be noted that the right so conferred upon the 
Council is strictly confined to the taking of measures re- 
quired for the prevention of war. Its action under these 
articles can in no case affect the ultimate settlement of any 
dispute that may be pending. This, of course, is in accord- 
ance with the principles of the Protocol, 

The powers given to the Council to enable it to carry out 
its duty of control are very wide. Article 7, indeed, puts 
no limitations on the action it may take. It merely pro- 
vides that the Council shall, '' if it deems it expedient, f 
arrange for inquiries and investigations in one or more of ^ 
the countries concerned.'' It further provides that these ^ 
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inquiries shall be carried out with the utmost dispatch ; 
aild “ the signatory states undertake to afford every facility 
for carrying them out.” This undertaking by the signatoiy 
states is clearly needed if the Council is to be able to fulfil 
the very serious duty which it assumes ; it is, indeed, the 
necessary counterpart of its responsibility to protect the 
signatories against breaches of the Protocol and the Dis- 
armament Convention. But although it is plainly required, 
objection is sometimes made — particularly in Great Britain 
— ^to this undertaking required of signatories to facilitate 
investigation into their national armaments. 

The critics urge that it is a sacrifice of military liberty 
to which no government in present-day conditions can be 
expected to agree. In reply to this, it tnay be enough to 
say that France, the military leader of the world, whose 
. General Staff has always exercised great influence on national 
policy, is not only ready now to accept investigation by the 
League into French armaments, but has pressed for a general 
system of League control ever since the Covenant was first 
iscussed. But the critics go on to argue that, besides 
being wrong in principle, the right of investigation would 
be ineffective ; that the Council could find out nothing of 
any value ; that secret military preparations of the most 
important kinds— gas, aircraft, and so on — can be hidden 
from any organ of investigation. No doubt there is force 
in this contention ; but, nevertheless, the opinion of many 
experts upholds the view that, with the assistance of the 
various national secret services, no military preparations 
on any considerable scale could be concealed. The General 
Staffs of most countries to-day are rarely in error as to the 
preparations of their neighbours, and the League’s right 
of control will not replace, but supplement, the measures 
’ which they will continue respectively to take. For these 
reasons the Fifth Assembly overruled the objections brought 
against the right of investigation contained in articles 7 and 
8, being unanimously agreed that it is essential to any plan 
for preventing war and reducing armaments, and that 
without it states of bad faith might make the whole system 
of the Protocol a farce. 
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With regard to the mechanism to be used by the Council 
for investigations that may be required, the Report assumes 
that the Disarmament Conference, as part of it^ general 
plan, will set up some permanent organ for the purpose. 
The nature of this organ was only tentatively discussed at 
the Assembly ; but it was usually assumed that the system 
created by the League in virtue of article 213 of the Treaty 
of Versailles for the control of armaments in the ex-enemy 
countries would be generally applied. This plan would be 
simple and effective : the League has done its work with 
thoroughness and care ; and it is highly probable that the 
Disarmament Conference when it meets will adopt it, and 
will thus settle in advance the mechanism which must be 
used by the Council for whatever investigations it may have 
to carry out. In any case, it may be hoped that the Con- 
ference will agree on some workable and standing arrange- 
ment about investigations, for experience in the League 
has shown that there, may be immense practical advantage 
in using regular and established machinery at international 
crises. But of course failing further agreement by the 
Conference, the Council would, under article 7 as it stands, 
be free to create an ad hoc body for each investigation, if 
it so desired. 

But investigation alone does not end the responsibility 
of the Council towards the signatories of the Protocol. It 
may, as a result of its investigations, decide that there is, 
as alleged by the complaining state, a real threat of aggres- 
sion, whether by mobilization, excess of armament or other 
warlike preparation. In that case, article 7 provides that 
it shall first summon the state guilty of the infraction of its 
obligations to put an end thereto.'’ If the guilty state 
refuses, the Council is to make a solemn declaration of its 
guilt, and must forthwith decide upon the measures to : 
be taken with a view to end as soon as possible a situation 
of a nature to threaten the peace of the world." 

Again, it may fairly be said that some such provision as 
this is necessary to the maintenance of peace. The right of 
investigation, if it stood alone, would not adequately protect 
the interests of signatory states which have reduced their 
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armaments, or undertaken to render assistance to states 
which are attacked. But, if this is agreed, the question 
next aris^, what “ measures ” the Council may decide upon 
for bringing to an end an infraction of treaty obligations 
that has taken place. The answer is not easy. Article 7 
in no way specifies what the Council may or may not do. 
It must therefore be assumed that it is given very wide 
discretion to decide upon whatever measures in its opinion 
are required. But one measure which is certainly within its 
powers, and which it will propose in every case where 
infraction has occurred, wiU consist in demobilization, or 
in the destruction of excess armaments, under the impartial 
control of officers appointed by the League. Similarly, 
since the main purpose of articles 7 and S is to prevent the 
outbreak of war, and since, ex hypothesi, preparations for 
war have actually begun, the Council would probably, in 
most cases, propose a neutral zone between the armed forces 
of the countries involved in the dispute and would demand 
that the guilty state should withdraw its forces of every 
kind from this zone, which, again, it would place under the 
control of agents of the League. 

It might happen, however, that the guilty state refused 
to comply with the demand of the Council that it should 
cease its disloyal preparations for war. In this case it is 
plain that " provisional measures,” as they are called in 
article 10, would not suffice, and that the Council would 
have to go further and to apply measures of coercion. It 
would appear that under article 7 the Council has authority 
to “ decide upon ” such measures. But plaiidy while these 
measures may include all those mentioned in Chapter IV 
above, ^ they must be short of actual war, for the whole 
purpose of these articles is to prevent a dangerous situation 
developing into war ; while agjfin, as when the Council 
“ proposes steps ” to secure compliance with a verdict or 
award, the signatory states are under the strongest moral 
obligation to act on its proposals, but have no express legal 
obligation to do so. 

There is one more important point about the Council’s 
^ Vide supra, p. 55 seqq. 
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duties under articles 7 and 8. Some such provisions as those 
above described are plainly necessary to the maintenance of 
peace, and therefore to the purpose for which th^ Protocol 
was made. It is also necessary under the Protocol, as 
has frequently appeared, to avoid deadlock of any kind ; 
and it is of particular importance to avoid a deadlock which 
might prevent the Council at a crisis from carrying out its 
duties under articles 7 and 8. For these reasons, the Pro- 
tocol provides that in all questions arising out of these two 
articles the Council may act " by a two-thirds majority.” 
This provision has so far excited little comment, which is odd, 
because it gives the League a power to act without unanimity 
in questions of great practical and political importance. 
But it must be oblerved that it is a power only to prevent 
war, and for no other purpose. As has been said, it is 
specifically provided that no action by the Council under 
these articles shall in any way affect the settlement of 
disputes or produce other than preventive and transitory 
effects. For this restricted purpose, the right to act by 
majority is hardly open to objection, and few who on other 
grounds accept the Protocol will for this reason reject it. 
It is a right which follows logically from the purpose of the 
Protocol, which is to prevent war — to do so with no avoid- 
able coercion of the sovereign will of individual states, but 
to do so at all costs. It would, indeed, have been more 
logical to have adopted the proposal actually made to the 
Assembly, but rejected— that the Council should for this 
purpose act by simple majority. The rejection of this 
proposal leaves a possibility of deadlock ; but it was felt 
that a two-thirds majority would be practically effective 
and would be a less violent departure from the ordinary 
League rule of unanimity in all decisions of substance. 

In conclusion, it may be said again that some such powers 
as those granted to the Council by articles 7 and 8 appear 
to be a necessary part of the system of the Protocol. The 
wording of the articles is not sacred ; the same purpose 
perhaps might be achieved by other means. But without 
some such drastic powers as these to deal with dangerous 
situations by “ provisional measures,” and to take what- 
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ever steps may be required to avert aggression and the 
tremendous consequences which it involves, no system of 
cooperative sanctions against war could be made to 
work. 

Are the Provisions of Articles 7 and 8 Dangerous 
to the Security of the British Empire ? 

It is sometimes objected that the undertaking of article 7 
not to mobilize during the course of a dispute might con- 
stitute a military danger to the British Empire. It is argued 
that while Great Britain would no doubt scrupulously 
observe this undertaking, the other party or parties to a 
dispute would utilize the “ interim period ” during the 
League’s proceedings to make secret pr^arations for war, 
and in particular to prepare plans for the treacherous 
destruction of vital means of communication, such as the 
Suez Canal, upon which the security of the Empire so largely 
depends. It is further said that since the responsibihties 
of the Empire are widely scattered, and since we must 
maintain a great part of our military forces near its centre, 
we shall oidy be able to gather our strength at the point 
or points where it is needed with less speed than our enemies, 
and that therefore, if our hands are tied by an undertaking 
not to mobilize during a dispute, we shall be severely and 
unfairly penalized if war ultimately breaks out. 

This argument applies, of course, only to the case where 
war is made against the Empire during or after proceedings 
before the League. But that is not the only possible case, 
nor under the system of the Protocol is it the most probable. 
On the contrary, there are strong grounds for the view that 
if the Protocol is seriously believed in by the states which 
sign it, the pressure against war, once League proceedings 
have been begun, will be So great that not even intense 
national resentment against a decision or an award would 
lead to more than passive resistance to its execution. In 
other words, there are grounds for the view that the only 
sort of war which \mder the Protocol wiU remain in any 
way likely is that of sudden surprise attack, carefully pre- 
meditated and prepared, and launched either in time of 
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full peace or at least before proceedings before the League 
can be begun. 

Why is it unlikely that war will occur once League dis- 
cussion of a dispute has been begun ? First, it must be 
remembered that, under the Protocol, the '' interim period 
is not followed (as under the Covenant in some cases it is) 
by a right of war ; on the contrary, whatever the outcome 
of the Protocol procedure for the settlement of a dispute, 
no party will, in any circumstances, have such a right. 
An intending aggressor can therefore gain nothing in this 
respect by waiting through the interim period '' before it 
launches an attack. Second, if it does go to war, it will 
ha,ve leagued against it a great proportion of the world. 
Third, it must attack after its people have had a long period 
of delay for reflection, and after an impartial verdict has 
been given by the Council or by a judicial or arbitral tribunal 
upon its claims. Fourth, the delay of the interim period 
cannot in anyway improve the moral position of an aggressor. 
Under old conditions, while sudden attack was universally 
condemned, an aggressor's pocition in the eyes of the world 
was sometimes bettered by protracted and secret negotiations 
in which he professed to be seeking peaceful satisfaction for 
his claims. Under the impartial methods of the Protocol, 
with full publicity for the League debates, the moral position 
of a state which commits an act of aggression after the 
‘'interim period " will be no better, but probably even 
worse, than that of a state which makes a sudden attack. 
Fifth, the best chance which an aggressor would have to 
escape the consequences of aggression would he in his power 
to strike a sudden and decisive blow, and thus to destroy 
his enemy with such rapidity that there will be no time for 
inquiry as to whether his plea of self-defence is sound, 
and with such decisive effect that the other signatories of 
the Protocol, faced with the fait accompli of the victim's 
mihtary defeat, will have no inclination to give their tardy 
help. For this to be possible, the aggressor must, of course, 
achieve complete surprise, and such complete surprise would 
clearly be easier to effect in times of unbroken peace than 
at any moment after the '' interim period " had once begun. 
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Neither secret military preparations of any kind, nor, in 
particular, secret plans for the destruction of the com- 
munications of the British Empire, could be made more 
effectively during the “ interim period ” than during times of 
peace. On the contrary, however scrupulously we ob- 
served our undertakings under article 7, British secret 
services would certainly be especially vigilant during the 
course of a dispute, and if secret preparations were at- 
tempted on any considerable scale, it is almost certain that 
our military authorities would find them out, and that we 
should exercise our right to demand investigation by the 
Council of the League. In this way, the right of investi- 
gation would reduce the chance that war would occur 
after League proceedings had begun, and together with 
the obligations not to prepare during the “ interim period,” 
it would actually constitute a safeguard for the Empire. 

The general conclusions to be drawn from the above 
considerations are that if the Protocol becomes a working 
reality, no state will risk aggression, except by surprise 
attack, made according to a carefully prepared and pre- 
meditated plan, and that such a plan can be put into effect , 
with better hope of success before rather than after the 
consideration of a dispute has been undertaken by the 
League. What, then, would be the effect of the Protocol 
in a case of such surprise attack ? Would it beto strengthen 
the position of the British Empire, or to weaken it ? 

Evidently the effect will be to strengthen the position of 
the Empire, by bringing to the assistance of our Imperial 
forces the help of the other signatory states. And the fact 
that the British Empire could not concentrate its forces at 
a given point as quickly as its enemies — ^which, after all, is 
the result not of the Protocol but of geography, and which 
will be just as true if we remain in isolation — only increases 
the importance of this help. 

But of course it is possible that the case which the critics 
take will actually arise, and that after a dispute has been 
dealt with by the League and a decision rendered in favour 
of the British Empire, the other party to the dispute will be 
so dissatisfied with this decision that it will then attack. 
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In this case, would a right to mobilize during the '' interim 
period '' be an advantage to the British Empire ? It is no 
doubt possible that it might, on the supposition that we 
were able to carry out our mobilization while bur enemy 
was still hesitating whether or not he would attack. But 
it must be admitted that, in modem conditions, such a 
supposition is most improbable. Almost always the only 
effect of mobilization would be to precipitate attack, in 
which case our disadvantage remains exactly what it would 
be if the provisions of the Protocol apphed. If, however, 
our mobilization did not precipitate attack, we might 
perhaps be better off when war began. Against that hypo- 
thetical advantage we must set the advantages of the 
Protocol — first, that war might in many cases be prevented, 
where, if mobilization were allowed, it would probably 
break out ; and second, that if we were attacked, we should 
have on our side the help of all the other signatory states. 
To whatever practical military situations the above argu- 
ments may be applied, they seem to the la3mian to leave 
the balance of advantage with the Protocol. Even in the 
most difficult case which perhaps it is possible to take — a 
Japanese attack, after League proceedings, upon Hong-Kong 
and Singapore — ^it would appear that we should lose more 
than we should gain by a right to mobilize while the dispute 
was going on. It is, of course, argued that in this case 
the] real advantage would be that British mobilization, if 
promptly carried through, might restrain the Japanese 
from attacking at a moment when they were still in doubt 
as to whether they would do so. But if they were to be 
restrained at all by such considerations, if they were not 
attacking as the result of a long-premeditated and treacher- 
ous determination to upset the status quo, surely the pros- 
pect, or even the possibility, of a world alliance against them 
will be a still more powerful restraint than the isolated 
mobilization of the British Fleet ? And of course articles 7 
and 8 must not be judged by one case, but by the generality 
of possible cases ; and even if it were admitted that in this 
special one which has been quoted, mobilization might be 
used to prevent a war, it must also be admitted that in the 
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overwhelming majority mobilization, in modem conditions, 
would so inevitably precipitate attack that it would be 
practically equivalent to a declaration of hostilities, and 
that, therefore, to allow a right to mobilize under articles 7 
and 8 might, at the least, imperil the whole efficacy of the 
Protocol for its chief purpose of preventing war.i 

Demilitarized Zones. 

It was said above that in most cases where there was a 
proved menace of aggression, the Council would almost 
certainly estabhsh a demilitarized zone between the armed 
forces of the parties to the dispute. It is natural, therefore, 
that the Protocol, the purpose of which is to do everything 
that is likely to avert war, should make., provision for the 
permanent estabhshment of such zones in places where 
there is special danger of its occurrence. Article 9 accord- 
ingly “ recommends ” the estabhshment of such zones. 

The article does not define what it means by “ demih- 
tarized.” It may be assumed, however, that such zones 
•'would be similar to those which have already been set up 
by certain treaties ; that is to say, the agreement to estabhsh 
^them would prohibit the construction in the zones of forti- 
fications, camps, barracks or special military railways or 
sidings, or the maintenance therein of armed forces, stores 
of weapons, ammunition or other mihtary supphes. 

It has been denied by some mihtary, authorities that the 
estabhshment of such zones is in any way a guarantee 
against aggression. These critics admit that, in one sense, 
a demihtarized zone would constitute a material barrier to 
an attacking force. In modem conditions the mobilization 
and movement of the great bodies of troops that are required 
is a very comphcated operation, and it would be made much 
more so by a demihtarized zone of, say, 30 miles in width, 
which would separate the attacking force by that distance 
from its main supphes of food and ammunition. The effect of 
this would plainly be to make surprise attack more difficult. 

^ It is true that naval mobilization is difficult to define, and that if 
the British Fleet -were unable to move its ships at all sifter a dispute 
began, injustice might m conceivable circumstances result. This might 
be met by giving the Council a power to authorize the movement of ships. 
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But the critics say that in another sense a demilitarized 
zone is not a barrier to attack, since the fact that it is un- 
fortified must make it much easier for the enemy to pass 
than it would be if its defence were carefully prepared. The 
argument is sometimes pushed further and it is said that 
the establishment of a demilitarized zone might impose grave 
disadvantage on a defending state by depriving it of some 
line of defence of strategic value. F or this reason the original 
version of article 9, as it appeared in the Draft Treaty of 
Mutual Assistance, stipulated that states should not be 
asked to make unilateral sacrifices of military advantage. 
The point is one to which the Italian delegation, on account 
of their strategically valuable mountain frontiers, attach 
importance. It is, in fact, wholly covered by the provision 
of article 9 that such zones are recommended only " between 
states mutually consenting thereto.” 

Apart from this, the general argument does not seem con- 
clusive. While, plainly, the existence of a demilitaiized zone 
must make it easier to cross the territory contained in it, that 
disadvantage is compensate<4 by the advantage discussed 
above, that a surprise attack will be harder to effect, and 
the defender will thus have more time to prepare on his 
lines of defence. That this is of genuine and substantial 
mili tary value may fairly be deduced from the importance 
which the French General Staff attach to the zone they have 
imposed on Germany beyond the Rhine. 

But of course any military value which demilitarized 
zones may have was a secondary consideration to the authors 
of the Protocol. Their real purpose in article 9 was, first, to 
v' prevent the frontier incidents that sometimes lead to war 
and, second, to render the fact of aggression easier to deter- 
mine. That for such purposes demilitarized zones may be 
of value is shown by the fact that on a frontier where in- 
cidents are specially likely to occur and where the guilt of 
aggression would be difficult to decide — ^the Maritza frontier 
between the new republics of Turkey and of Greece — the 
powers who took part in the Conference of Lausanne estab- 
lished such a zone. 

There is one other point in article 9 which must be men- 
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tioned. Its second paragraph provides that in any zone 
already established, or hereafter to be established by mutual 
consent, a temporary or permanent system of supervision 
may be organized by the Council '' at the request, and at 
the expense, of one or more of the conterminus states/* This 
appears to mean that any one of the states which have 
mutually agreed to set up a demilitarized zone will have 
the right, if it is prepared to pay the bill, to demand that 
the League of Nations shall establish a control. No doubt 
such League control would render a zone much more effica- 
cious for the purposes of the Protocol. It would render 
secret military preparation within the zone extremely 
difficult, and would make the determination of aggression 
a relatively simple task. Though the provision is drastic, 
therefore, it seems Hkely to promote the successful working 
of the Protocol. But where an existing zone is unilateral 
and has not been established by mutual consent, as in 
the Rhineland, it might lead to political complications of 
an unfortunate kind. 



CHAPTER VIL 


THE DEFINITION AND DETERMINATION OF 
AGGRESSION. 

The Origins of Article 10 of the Protocol. 

It was said in Chapter II that the definition of aggres- 
sion had caused great difficulty in early League discussions 
on security. The Temporary Mixed Commission considered 
it for months, but in spite of all their pains, their conclusions 
met with widespread criticism and dissent. It was urged 
that the system they proposed would give no guarantee 
that sanctions would be turned against the state which 
had been truly guilty of aggression. This indeed was the 
chief point in all the criticisms that were made against 
the Temporary Mixed Commission’s work, the Draft Treaty 
of Mutual Assistance. And the critics were right in con- 
centrating their attention on the determination of aggression, 
for it must be the keystone of any plan for international 
security. Unless the guilt for the crime of war can be 
determined with speed and certainty, it is useless to prepare 
sanctions against the criminal. It is possible that sanctions 
might mean war by the world at large against a single 
state; unless it be put beyond all doubt that so terrible 
a weapon will only be used when guilt is proved, it were 
better that the weapon should not be constructed. 

Before describing the system for the definition and 
determination of aggression which article lo sets up, it is 
necessary to discuss a little more the previous attempts 
that had been made to devise a sound and satisfactory 
plan. It is often forgotten that the same problem arises, 
or might arise, under the Covenant as it stands, and that 
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th.e Covenant does not solve it. The Covenant imposes 
undertakings on Members of the League not to resort to 
wax ; it sets up co-operative sanctions, political, economic 
and military, against any state which disregards these 
imdertakings ; but it does not contain machinery for 
determining when these co-operative sanctions shah be 
applied. On the contrary, it leaves to the individual 
decision of each Member of the League the question whether, 
in the event of war, the Covenant has been broken, and 
whether, in consequence, it is obliged to help the state 
attacked. It is easy to imagine cases where this gap in 
the Covenant system might cause grave difficulty to Members 
of the League. If a dispute were followed by immediate 
resort to war, before the Council had had* time to judge its 
merits, both parties might claim that they had been attacked, 
and demand the help of other Members of the League 
under article i6 ; and these other Members might be with- 
out the information by which alone they could determine 
which side they ought to help. The result might be the 
total breakdown of the Covenant sanctions against aggres- 
sive war. 

Even if there were no practical danger of such a situation, 
the present form of article i6 is certainly a serious formal 
defect in the system which the Covenant sets up. It is a 
defect which the Second Assembly tried to mitigate by the 
amendments to article i6 which they prepared. By these 
amendments they provided that if war breaks out, “ it is 
for the Council to give an opinion whether or not a breach 
of the Covenant has taken place,” and they also laid upon 
the Council a duty to notify to all the Members of the 
League ” the date which it reconunends for the application 
of economic pressure under this article.” If this amend- 
ment were adopted, no doubt it would do much to meet 
the practical danger which has been pointed out ; but in 
fact it has not been ratified, although it is three years 
since the Assembly drew it up. Moreover, even if in 
force, it would not lay upon Members of the League a 
juridical duty either to accept the opinion of the Council 
that a breach of the Covenant had taken place or to com- 
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ply with its " recommendation ” for economic sanctions. 
There would, no doubt, be a moral obligation to do so and 
in practice this moral obligation would almost certainly 
secure effective action by Members of the League. But it 
would be without any binding force, and it therefore 
leaves a serious formal and legal defect which cannot be 
allowed when a new, more precise, and, it is hoped, more 
effective system of sanctions is to be set up. 

It must be noted, however, that this amendment to 
article 16, while it left a formal defect in the Covenant 
system, gave and was intended to give to the Council 
virtually the power to decide in its absolute discretion when 
a breach of Covenant had taken place. This is important, 
partly because the amendment was drawn up after very 
careful work by both the First and Second Assemblies, 
and by a strong interim Committee appointed for the 
purpose, and partly because the Temporary Mixed Com- 
mission, after prolonged deliberation, reached identically the 
same result. The plan which the Temporary Mixed Com- 
mission embodied in the Draft Treaty of Mutual Assistance 
left to the Council the duty of deciding in its absolute 
discretion when aggression had occurred and when, there- 
fore, sanctions were required. The Temporary Mixed 
Commission always thought the point of great importance, 
so much so that they set up a Special Committee to 
study it and report. This Committee held that there were 
w/two separate questions to which answers must, if possible, 
be found ; first, what is the true definition of aggression ; 
in the commission of what acts does aggression consist ? 
and second, by what means can it be known that ag- 
gression has occurred, by what tests can it be deter- 
mined that the acts in question have taken place ? After 
an elaborate discussion, the Committee came to the con- 
clusion that it was not possible to answer the first ques- 
tion by defining exactly in what aggression should be con- 
sidered to consist. Broadly, they said, aggression meant 
resort to war,” but they held that the commission of 
the first act of hostilities might not in itself involve the 
real guilt for their outbreak. If its neighbour had mobi- 
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lized or had otherwise prepared for war, a weaker state 
might be obliged, by elementary considerations of self- 
defence, to seize strategic points outside its borders ; but 
the guilt would lie with the stronger state which had plainly 
been preparing an aggressive war. Similarly, they said, in 
some cases the true aggression might lie, not in any military 
action by either party, but in the policy of deliberate 
provocation and injustice which one might have pursued. 
Therefore, the Committee concluded, the various factors 
in aggression are too numerous and too complex to permit 
of precise definition. And as a logical result, they said 
that the second question also could not be answered; 
that it was no less impossible to lay down specific tests 
by which it could be known when aggre^ion had actually 
occurred. They accordingly proposed to leave the Council 
of the League entirely free to decide in its discretion when 
aggression had taken place, and they provided that if hos- 
tilities broke out, the Council should, forthwith meet and 
should determine, within four days, which side was the guilty 
party against whom sanction were required. 

This solution, although identical in principle with that 
imanimously adopted for article i6 by the Second Assembly, 
provoked vigorous criticism from the Fourth. The critics 
no doubt were saved from the charge of inconsistency by 
the fact that the Second Assembly only gave the CouncU 
power to recommend, while in the Treaty of Mutual Assist- 
ance its decisions bound the signatory states. Rut this 
difference, though theoretically important, did not justify 
the criticisms that were made. It was lurged, for example, 
that since the Council is a political body, the impartiality 
of which some states, and particularly those stfil outside 
the League, are much inclined to doubt, it is quite unfitted 
to take decisions which might entail a world-wide war 
against an outlawed state. It was said that the delay of 
four days which the Draft Treaty permitted, would be 
fatal to any effective action against the aggressor state; 
that, nevertheless, four days was much too short a time 
for the Coimcil to secure the information without which 
no just decision could be made ; and that, since under 
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the Draft Treaty the Council must decide by unanimity, a 
single state of bad faith could paralyse its action and reduce 
the whole system of security to impotent confusion. Such 
criticisms as these of course were founded on a fundamental 
distrust of the international institutions of which the 
League consists. Together they amounted to a denial 
that any international body could decide such questions 
as that of aggression, owing in part to the inherent diffi- 
culties of its working at a crisis, and in part to the bad 
faith of the different states of which it must be composed. 

This being so, the critics were naturally not convinced 
by the adherents of the Draft Treaty, who replied that while 
aggression might be technically difficult if not impossible 
to define, the Council's task in practice would be relatively 
simple. These adherents argued that war must result 
either from surprise attack, in which case it would be 
obvious which side had made it ; or from a protracted in- 
ternational dispute, in which the Council would from the 
beginning have been involved, and with the whole merits 
of which, therefore, it would be so famHiax that it could 
quickly reach an impartial and weU-founded judgment. 

This answer had much force, but it did not satisfy the 
critics of the Draft Treaty, among whom the most vigor- 
ous was the British Government.^ Thus when the Fifth 
Assembly met there was no agreement, nor even a basis 
for agreement, on this point of capital importance; all 
the efforts previously made had led to no result, and when 
the Protocol was being drafted a completely new start 
was needed. A new attempt was necessary to find some 
simple definition of aggression, and some simple test by 
which it could be known when aggression, as defined, had 
actually occurred. For this purpose some of the critics 
themselves had already put forward a proposal. They sug- 
v^gested that they could find both a definition and a test in 

arbitration." They said that if a state which was con- 
templating war were offered the alternative method of 

^ Vide Britisli reply to the Council of the League concerning the Draft 
Treaty of Mutual Assistance. Report of Temporary Mixed Commission 
to the Council, September 1924. 
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settling its dispute by pacific and impartial means, and i: 
it refused this method, it would then be plain that its inten- 
tions were aggressive, that its purpose was not the satisfac- 
tion of just claims, and that it had some ulterior and nefarious 
object. They held, in consequence, that by its refusal ol 
the method of “ arbitration ” or the award to which it 
led, the aggressor state would be indisputably revealed, and 
they accordingly concluded that aggression could be defined 
as the refusal of arbitration or of an arbitral award, and 
that, in the act of refusal, which would be patent to the 
world, there lay the automatic test which was required. 

’ \ 


The System of Article 10. 

• 

From this proposition the Fifth Assembly began its 
WOTk ; from M. Herriot’s categorical declaration that the 
^faculties of “the extremely intricate and perplexing 
task of determining which state is the aggressor could be 
prmciple of arbitration . . . since hence- 
forth the aggressor will be the party which refuses arbi- 
tration. Because of this original conception and of the 
de^eeto which it dominated the debates of the Assembly 
arbitration figures largely in article lo of the Protocol* 

commentators have asserted 
ttat the Hemot system has been applied in fuU. A dis- 
tmguished American, for example, has written that in 
ae Protocol the aggressor is defined as a state refusing 
to accept summons, or to abide by the decision of the 
H^ic* ^ itral tribunal, or to abide by the unanimous 

fhic proceeds to elaborate 

this definition by saying that it is 

To* far^Se“totSr have 

dSe • . the pretext S 

emnce . . . , a definite test had to be applied, and that test 

polc£s^oVSf ^ different nature from the provocative 
reLerSS^SafrS fof aggressor which 
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Extraordinary though it is that an acute observer should 
go wrong in the interpretation of a vitally important text, 
this account of article 10 is entirely misconceived. In 
the system which article 10 sets up, a refusal of arbitration 
is not the definition of aggression, nor is the act of refusal 
the automatic test of its commission. The authors of the 
Protocol did indeed originally intend to apply this principle, 
but they could not do so because they were unwilling to 
accept the consequences to which it logically led. 

For the purpose of defining aggression in any scheme of 
security must be to determine so far as possible automatically 
when sanctions must be apphed. That is why the question 
is important. If the definition and the tests of aggression 
do not tell us when the obhgation to apply sanctions comes 
into force, they tell us nothing ; if they do not guide the 
decisions and the action of the Council, they are useless ; 
they remain a mere declaration about the right conduct 
of states, important perhaps, but giving none of the prac- 
tical results upon which any system of joint security must 
be built. This being so, if aggression is defined as a re- 
fusal of arbitration, then such refusal must bring into 
force the obhgation to apply sanctions against the re- 
fusing state; if not, we are no further towards knowing 
when this obhgation wih exist. In other words, the sub- 
mission of disputes to arbitration and the acceptance and 
execution of arbitral awards must be enforceable by sanc- 
tions, if arbitration is to furnish the definition and the 
test which are required. 

. But the authors of the Protocol were not prepared to 
depart so far from the Covenant as this. They were willing 
that the solutions found for international disputes, whether 
by the Court, by Arbitrators or by the Council, should 
bind the parties ; they were not whling that the carrying 
out of these solutions should be enforced on them by the 
full '' sanctions ” of the Protocol, in the technical sense 
which articles 10-15 give to the word. Thus their plan 
falls short of the logical apphcation of the principle from 
which they started. If a state does not desire to plead 
its case before the Court or Council, it need not do so ; 

I 
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even if it openly refuses all friendly discussion and defies 
the League, sanctions are not on that account applicable 
against it ; if its representatives do not appear, the proceed- 
ings go peacefully on without them. Likewise, the League 
solutions of disputes are not to be enforced by sanctions ; 
for securing their execution, the Protocol provides other 
measures, ia which the signatory states have only a moral 
and not a legal obhgation to take part, and from which 
the technical name of sanctions is deliberately withheld. 1 

The Definition of Aggression. 

If then aggression is not the refusal of arbitration, what 
is it ? Against what crime are sanctions proper, as the 
Protocol defines them, to be applied ? The Preamble 
speaks of a “ war of aggression ” as an “ international 
crime.” Against this crime and this crime only do sanc- 
tions come into play. Thus the definition of aggression 
in the Protocol is the simplest and* most obvious there 
»/ could be : aggression is resort to war ; the aggressor is 
the state which declares war or, failing formal declaration, 
whose soldiers fire the first shot, first violate the territory 
of another state or take other warlike action. 

The first paragraph of article 10 is so clear that it is 
odd that anyone should have been able to misread it : 

” Every state which resorts to war, in violation of the under- 
takings contained in the Covenant or in the present Protocol, 
is an aggressor. Violation of the rules laid down for a demili- 
tarized zone shall be held equivalent to resort to war.” 

That is the complete definition of aggression which the 
Protocol contains. It is beyond question, therefore, from 
this text itself, as it is from the whole of the discussions 
of both Committees of the Assembly, that it is resort to war, 
nothing more and nothing less, which constitutes aggres- 
sion ; that against a state which resorts to war, and only 
against such a state, may- “ sanctions ” be applied. A 
state may refuse arbitration, or it may fail to apply an 
arbitral award ; but unless it also resorts to war, article 10 
^C1 article 4, § 6; and Chapter IV, suprat 
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does not take effect. So far as the definition of aggres- 
sion is concerned, therefore, the matter is beyond all donbt, 
and every element of arbitration is excluded. 

It may be said that in defining aggression simply as 
" resort to war,'* the Protocol is open to the criticism of 
the Special Committee of the Temporary Mixed Commission, 
that the firing of the first shot is not always decisive evi- 
dence of guilt. Its authors believed, however, that the 
arguments of the Special Committee were met by other pro- 
visions of the Protocol. The new system for the pacific and 
compulsory settlement of all disputes furnishes an absolute 
guarantee against a long-continued and aggressive policy 
of provocation or injustice by one state against its neigh- 
bours. Likewise,* with the joint sanctions of the Protocol 
behind it, no individual state which may be weaker than 
its potentially aggressive neighbour, need seize ia self-defence 
strategic points beyond its borders, for it no longer depends 
for its defence upon itself, but upon the international 
community as a whole. Thus both the political and the 
military contentions of the Special Committee were ade- 
quately met, and the authors of the Protocol did not hesitate 
to say that the filing of the first shot was the true act 
of aggression. 

But if, under the Protocol, as under the Covenant, re- 
sort to war is the definition of aggression, there still remains 
the problem of knowing, when hostilities break out, which 
side has actually begun. Can any adequate or automatic 
test be found ? The Second Assembly and the Temporary 
Mixed Commission had both failed in the attempt, and 
had left the matter respectively to the recommendation 
and the decision of the Council. In the Protocol could 
not something better be devised, something that would 
not lay upon the Council the same grave burden of de- 
cision ? 


The System of Legal Presumptions. 

It is plain, at least, that arbitration could not help. 
If a refusal of arbitration does not fximish the definition 
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of aggression, such, refusal cannot form the test ; if a 
refusing state is not ipso facto an aggressor, its act of re- 
fusal cannot be a cause for sanctions. Baffled, therefore, 
in their first attempt to solve the problem, the Committee 
which drafted article lo decided to give up the search 
for absolutely automatic tests, and to proceed instead by 
the method of presumptions. They agreed to lay down 
the signs or criteria by which the Council, if it were in 
doubt, could know which of two states involved in war 
was probably, if not quite certainly, to blame. They 
estabhshed, therefore, a series of presumptions, and pro- 
vided that if war occurred, and if one of the states in- 
volved had committed any act within the terms of these 
presumptions, it -would be deemed aggressor unless the 
Council otherwise unanimously decided. They believed 
that they had thus found, not one test, but a series of 
tests covering all the different situations that could arise, 
so that in no case would the Council^ if it were in doubt, 
be without some definite criteria for its guidance. But 
these criteria were not really automatic tests, they were 
presumptions only ; for this reason the Council was em- 
powered to override them if it agreed unanimously that the 
innocence of a presumed aggressor had been proved. 

“ Arbitral ” Presumptions. 

What, then, are these presumptions of article lo, upon 
which, let it be said again, the whole system of the Protocol 
at a crisis might depend ? 

They are of two sorts, which may be roughly classed as 
'^arbitral and military. The arbitral presumptions axe what 
remains of M. Herriot’s original conception. They were 
inserted on the strength of his contentions, first, that if 
a state refused a settlement by arbitration, that fact in 
itself would show that its purpose was not justice, and that 
to say the least, it was aggressively inclined ; and second, 
that if war occurred, it would almost certainly not be begun 
by a state which had accepted an arbitral award, because a 
state which had thus settled the substance of its rlaiTris 
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would have no motive for resort to war. On these grounds 
the authors of article 10 inserted the following arbitral '' 
presumptions : — 

“ In the event of hostilities having broken out, a state shall 
be presumed to be an aggressor unless a decision of the Council, 
which must be taken unanimously, shall otherwise declare: 
{a) if it has refused to submit the dispute to the procedure of pacific 
settlement, provided by articles 13 and 15 of the Covenant, as 
amplified by the present Protocol; or {b) to comply with the 
judicial sentence or arbitral award or with the unanimous recomr 
mendation of the Council ; or (c) has disregarded a unanimous 
report of the Council, judicial sentence or arbitral award, recog- 
nizing that the dispute between it and the other belligerent 
state arises out of a matter which, by international law, is solely 
within the domestic jurisdiction of the latter state . . . 

Every one will be agreed that the whole substance 
of these arbitral presumptions is in itself desirable from 
all points of view. It is desirable that states should 
submit their disputes to League procedure, and that they 
should carry out whatever decision may result. Indeed, 
Sir F. Pollock not only regards these presumptions as 
natural and right, but he even says that, in his opinion, 
there is no need for the safeguard provided by the Council's 
power of unanimous reversal. 

'' Refusal to enter on a pacific settlement . . . etc.," he 
says, “ are the kind of actions that shall put a party in the wrong. 
All these are, on the face of them, wilful breaches of the peace ; 
one is even tempted to think the reservation a piece of excessive 
caution." ^ 

There can, in short, be no dispute that the purpose of 
these presumptions is a right one. Nor can there be ob- 
jection to the effect which in most cases they will have ; 
for they will make states very careful not to fail in then- 
duty to submit disputes and execute awards lest, by any 
chance, a clash of arms should cause them to be outlawed 
by the world.^ This might be a real and practical ad- 
vantage which should not be lost from view. 

^Loc, cit., p. 12. 

* Cf. speech by M. Henri Rolin, Minutes of the First Committee, p; 50 
(Fifth Assembly Records). 
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But when all this is said, and when it is admitted that 
both in their purpose and in their probable effect the arbi- 
tral presumptions of article lo are not open to objection, 
it still remains true that, in theory, they are wrong. No 
doubt a compulsory system for the pacific settlement of 
disputes furnishes a moral presumption of aggression which 
may be of value : for if a state refuses arbitration, its 
motives are rightly open to suspicion. But this moral 
presumption exists already without special mention in 
article lo ; it is secured by other provisions of the Protocol ; 
under its system the whole world will always know if a state 
has spumed arbitration, or has refused to carry out a 
verdict. And as q,' legal presumption the refusal of arbi- 
tration might leadHo definitely wrong resfilts. The system 
of legal presumptions is not, in general, a good one, for 
the reason that they are difficult to apply, and may not 
always give a true result. These objections certainly 
apply to the arbitral presumptions of article lo. For, 
even if a state has refused arbitration, it is at least 
possible, and might in some circumstances even be pro- 
bable, that if war afterwards broke out it would not be 
to blame. A state, for example, for reasons of its own, 
might fail to send a lawyer to argue its case before the Court. 
This apparently would lay it under the first presumption 
^ quoted in paragraph {a) above.i Yet that failure in itself 
is not, in Sir F. Pollock’s phrase, a “ wilful breach of 
the peace,” because the Court’s proceedings will continue 
although it takes no part ; and if war afterwards occurs, 
there will be at least a chance that the other party has 
begun, the more so since this other party would have a 
prima Jade claim that the state “ refusing arbitration ” 
was aggressor, and so subject to the application of sanctions 
by the other signatory states. Similarly, there might be 
trouble with the second presumption (paragraph (6) above). 
It might conceivably occur that a state which was impatient 
about the non-fulfilment of an arbitral award by another 
party to a dispute, might resort to war against that party. 
Indeed, it might even be argued that the existence of these 

^ Cf, p. 1 17, infra. 
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presumptions -would place temptation in the way of states 
of bad faith but technically m the right, to take advantage 
of unimportant errors by their opponents, to involve them 
in war and to defeat them with the assistance of the other 
signatory states. It may be said that such a hypothesis 
is so improbable as to border on the fantastic, and that 
if it occurred, the Council’s power of reversing a presumption 
would almost certainly suf&ce. That is very hkely true. 
But it must be remembered that there might be a genuine 
dispute as to whether an arbitral award had been carried 
out or not ; that facts concerning the outbreak of hostili- 
ties might also be hidden in doubt ; and that the course 
of the war might cause an immediate decision to be urgently 
required. In suCh a case, a situation «of great difficulty 
might result, and one in which it is, at least in theory, 
possible that the arbitral presumptions might give a defi- 
nitely wrong result by making that state the aggressor 
which had not begun the war. It must be remembered 
that a legal presumption is a rigid thing. Under article 10 
these arbitral presumptions would always have to be applied, 
if it could be technically proved that they had arisen, on 
the demand of any one member of the Council, whether 
that member were of good faith or of bad. They thus in- 
volve a danger which might, in conceivable circumstances, 
be practical as well as theoretical — a danger which would 
be avoided if arbitration were omitted from article 10, and 
were left to furnish through the rest of the Protocol the 
purely moral presumptions which are of value. 

“ Military ” Presumptions. 

The truth is that, since aggression consists not in a 
refusal of arbitration nor in anything but resort to wax, 
no rigid legal presumptions can be in theory right, except 
those which relate directly to acts of war, and which there- 
fore help to show who fired the first shot. Such presump- 
tions as these — they have been called “ military ” above — 
are obviously relevant and to the point, which arbitral 
presumptions are not. And the presumptions of this sort 
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which appear in article lo are well conceived in all respects 
They are practicable, and in one way or another they cover 
every possible case with an automatic, or almost autcanatic, 
test 

^ The presumptions of this class m article lo are two — 

(a) First, if war breaks out, a state is "presumed to 
be an aggressor if it has violated provisional measures 
enjomed by the Council as contemplated by article 
y of the present Protocol ” 

(i) Second, " if the Council does not at once succeed m 
detenmning the aggressor, it shall be bound to enjoin upon 
the beUigerents an armistice, and shah fix its terms " , 
and " any belligerent which has refused to accept the armis- 
tice, or has violated its terms, shall b6 deemed an ag- 
gressor " 

It should be said that this second test is not strictly 
speakmg a " presumption ’’ An absolute duty is laid upon 
the Council to impose an armistice in every case where 
It has not been able on other grounds to come to a de- 
cision , this duty it musi fulfil , it is not subject to the 
reservation attached to the presumptions proper, and the 
Council cannot even by unanimity agree not to carry it 
out ^ 

But, apart from this important difference, this test of 
fe aggression by the imposition of an armistice will work 
Phke a presumption , and with the other " military " test 
by violation of provisional measures, it forms part of one 
obvious and logical whole Between them, they constitute 
not only the theoretically satisfactory, but the practically 
important part of the system which article lo sets up 
They appear, apart from the arbitral presumptions, which in 
the following analysis are neglected, to cover every possible 
case of war which can arise in one of three ways . 

First, hostihties may break out after a prolonged dispute 
which has evidently mvolved a risk of war, where complaints 

* It IS in fact what Austin called a " conclusive inference ’’ but the 
Roman lawyers would have called it a presumptio juns et de jure, as dis- 
tmct irom a praesumpito jurts ‘ m which proof to the contrary is ad- 
missible " Cf Austin on Jurisprudence §§ 694-700 
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of military preparation have been made and where the 
Council has been obliged to take provisional measures for 
the prevention of a conflict In this case, as argued in 
Chapter VI , it is almost certam that they will hkve taken 
the obvious and effective step of imposing a neutral zone 
upon the parties In that case, war cannot begin unless 
the zone is violated , and if it does begin, the mere presence 
of the troops of either party in the zone wiU, when reported 
by the impartial officers of the League, be the conclusive 
proof of guilt the Council needs And even if no zone had 
been established, the provisional measures taken by the 
Council would consist in some sort of demobihzation which, 
if there were a risk of war, would hlcewise be under the 
control of officers *of the League No state would venture 
to disregard such measures unless it meant to go to war , 
and if a breach occurred, it would be reported by the officers 
of the League either before or when hostilities broke out 
Again, therefore, there could be no doubt either that the 
presumption had actually arisen, or that the presumed 
aggressor was in fact the guilty state The Council will 
thus find again in its provisional measures the conclusive 
proof it needs to guide its action 
Second, war may break out when there has been no 
previous dispute, or when, if there have been dispute pro- 
ceedings, no complaint of warhke preparation has been s 
made by either side, and the Council has not therefore 
taken provisional measures of any land In such a case, 
it would almost necessarily begin with a surpnse attack 
by one beUigerent against the other If this be so, it, 
seldom be difficult to laiow which side was guilty of 
the attack The Council wiU almost certainly, in the words 
of article 10, " at once succeed in determming the aggressor ” 
For this purpose, if there were no other presumptions, it 
would of course have to be unanimous , but in a case of a 
genmne surprise attack, there would be so httle doubt 
that unanimity would as a rule be easily achieved 
But third, the Council might have taken no provisional 
measures and it might not be able at once to determine the 
aggressor by unanimity In this case it would be obhged, 
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if war occurred to impose an annistice upon the parties , 
and whichever party refused the armistice or broke its 
terms would be aggressor 

Now it is sometimes said that m carrying out this duty 
of imposmg an armistice the Council would meet with 
difficulties which at a moment of international crisis 
it could not overcome, and that this would make an 
armistice proposal useless for the purpose of deciding 
guilt for war It is hard to see where these difficulties 
he It would appear, mdeed, that the imposition of 
an armistice by the Council of the League would be 
much snnpler than the estabhshment of the ordinary 
armistice by which every war in history has ended What 
are the various , steps involved ? FuSl, no doubt can 
arise about the replies which the belligerents must make 
to the demand of the Council that they shall cease hostih- 
ties They must say yes, or no Either they accept, in 
which case the armistice will follow, or else they refuse, 
m which case they are automatically and immediately 
aggressors Nor, second, should there be difficulty in the 
actual cessation of hostihties The disengagement of the 
armed forces at the hour named by the Council would be 
carried out under the control of adequate numbers of im- 
partial officers appomted by the Council for the purpose 
i If, during the disengagement, either party acted disloyally 
or mfringed the terms which the Council had laid down 
in a way sufficiently grave to justify further action by the 
Council, the report of these officers would immediately and 
mdisputably prove its guilt And, third, when hostihties 
had ceased, a neutral zone would be set up between the 
armed forces of the parties, under the control and super- 
vision of the officers of the League War could not be 
begun again without the presence of troops withm this 
zone and if it were begun, the presence of the troops of 
any party, reported by the officers of the League, would 
furnish complete and final proof of guilt 

There would thus appear to he no danger that the Council 
could not easily arnve at a correct result if an armistice, 
when imposed, were either refused or not observed by a 
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belligerent state But it is true that the Council might 
have difficulty in imposmg an armistice at all, if, at a 
moment of crisis, it had to act by unanimity For there 
might be serious disagreement among its members concern- 
ing the armistice terms which would be just , this dis- 
agreement might not be overcome by the fact that they 
would all be under an absolute obhgation to act without 
delay , and, once again, a single state of bad faith could 
paralyse its action For these reasons, and to avoid the 
risk of a particularly dangerous deadlock, the Council is 
empowered by article 10 to " fix the terms, acting, if need 
be, by a two-thirds majority ” 

This is another senous derogation from the pnnciple 
of unammity Biit it is plainly a necessary derogation, and 
no state wluch is willing to accept the ’other obhgations 
of the Protocol wiU dream of objecting to it To give the 
Council power to demand the cessation of a war immediately 
it has begun, and to enable it at once to settle the terms 
that will make its demand effective, is only common-sense 
if you want to keep the peace Nor does the power to 
act for these purposes by majority involve any real danger 
of injustice m the terms which the Council may lay down 
These terms, of course, like provisional measures under 
article 7, must not affect the substance of the dispute 
from winch war has resulted, but must relate exclusively^ 
to the techmcal questions involved m the cessation of 
hostilities Moreover, the armistice, once established, is 
intended to be permanent „ it is not followed by any .right 
of either party to start hostilities again, and any state 
therefore which accepts the Council's terms will be able, 
if it IS attacked again, at once to call upon the help of the 
other signatory states It has thus a guarantee which 
must greatly outweigh any military nsk or injustice which 
the armistice terms could possibly involve It would, 
indeed, as in article 7, have been more logical to let the 
Council act by simple majority , but a majority of two- 
thirds would no doubt in practice prove effective If so, 
it removes the only real difficulty that is hkely to anse out 
of the Council's duty to impose an armistice 
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The Value of the Legal Presumptions 

If the above argument is correct, it appears that what 
have been called the military presumptions of article lo 
cover and cover effectively, at one stage or another, every 
possible outbreak of war Provisional measures, taken in 
the early days of a dispute, may give the Council a decisive 
test If no provisional measures have been taken and a 
surprise attack occurs, the fact of aggression may be so 
plain that the Council will at once be able unanimously 
to decide But if neither of these things occurs, it can 
still get decisive gmdance within a few hours of the out- 
break of hostilities, by exercising the duty and power 
conferred upon i,^ to impose an armistice 

The conclusions so far arrived at are therefore these — 

1 That the “ arbitral” presumptions contained in article 
10, while m most cases they may be practically desirable 
and effective, are in theory irrelevant and confusing and 
open to the objection that they might conceivably lead 
the Council to a wrong decision, which the Council, if one 
state were of bad faith, would be unable to reverse 

2 That what have been called " the mihtary presump- 
tions ” are in theory relevant and sound, and that, in their 
practical apphcation they could not lead the Council to 
^ wrong result They are therefore safe, and are, more- 
rover, m themselves, sufficient adequately to cover all possible 
cases of aggression 


How far are the Presumptions “Automatic ” ? 

There remams the question how far these presumptions 
in their workmg will be " automatic ” , how far, that is 
to say, they wiU m practice bmd the decision of the Council 
The theory of article lo is that they should be automatic 
in the highest possible degree, and that they should leave 
the Council the least possible scope for the exercise of its 
discretion This theory was well expressed by the Belgian 
delegate, M Rolm, wW he said m the First Committee 
that the purpose of the article was not altogether to pre- 
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vent “ an intervention on the part of the Council, a task 
which appeared impossible,” but to give the Council " such 
instructions as to its course of action as would prevent 
discussion ” ^ The authors of the Protocol thought this 
desirable for reasons given in the Report It is there 
explained that discretion means voting, and that voting 
must either be unanimous or by majority But '' to insist 
upon a unanimous decision of the Council exposes the 
state attacked to the loss of those definite guarantees to 
which it IS entitled if one single member of the Council — 
be it in good faith or otherwise — ^insists upon adhering to 
an interpretation of the facts different from that of all 
his colleagues ” The authors of the Protocol considered 
it impossible to expose “ the very existence of a nation " 
to the hazard that one state of bad fai^h could paralyse 
the action of the Council at a moment of crisis But, 
on the other hand, they considered that it would be equally 
dangerous to rely upon a majority vote In that case, 

" the danger would be incurred by states called upon to 
furnish assistance and to support the heavy burden of 
common action, if they still entertained some doubt as 
to the guilt of the country against which they had to take 
action 

The authors of the Protocol hoped to avoid this dilemma 
by the provision of automatic tests, which, subject to th^ 
Council’s power of unanimous reversal, would dictate it^ 
decision , and the theory of the presumptions which have 
been described was that one or other of them woi^d in 
every case furnish such a quasi-automatic test There 
would be no need for voting because " where a presumption 
has arisen and is not rejected by a unanimous decision of 
the Council, the facts themselves decide who is an aggressor , 
no further decision by the Council is needed, and the question 
of unaniimty or majority does not present itself 

There is no doubt then about the intention of the authors 
of article 10 It is shown not only by these passages in 
the Report, but by the whole discussions of the First Com- 

* Minutes of First Committee, p 49 Fifth Assembly Records. 

* Cmd 8273, P 23 * , p 25 
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mittee and its Sub-Committees But the theory on which 
they drafted is sometimes criticized It is objected that 
no presumption can be really automatic , that however 
plain the facts, there must always be some appreciation 
of them by the body which has to act upon them , that 
therefore the Council must in practice always decide whether 
the presumption has actually arisen or not The critics 
go further and even argue that since there is no special 
provision to the contrary, this decision must be taken 
by unanimity and that thus no sanctions could ever be 
employed until the Council had unanimously decided in 
its full discretion whether any given presumption furnishes 
a proof of guilt 

This IS a pomt of great importance, forf were the objection 
correct, it would not only nullify the whole purpose of 
those who drafted article lo, but would reduce its terms to 
nonsense It must therefore be examined 

In pnnciple, the objection is plainly wrong Cases might 
easily occur where the presumption had so certainly ansen 
that no state could refuse to act without violating its obvious 
duty under article lo In such cases the other members 
of the Council would be justified in holding that the facts 
had decided, and that they ought to disregard the alleged 
doubts of one of their number which did not concur 
te But It must be admitted that this principle will not 
Always hold where the presumptions of article lo may 
be involved Particularly with the arbitral presumptions, 
m spite of the views to the contrary expressed by some 
delegates in the First Committee,^ there might well be 
cases where the facts would not at once decide What, 
for example, to take the not very helpful first presump- 
tion, IS the meaning of the phrase "if it has refused to 
submit the dispute to the procedure of pacific settlement ? ” 
In what does refusal of submission consist ? Is it merely, 
as suggested above, a failure to send an advocate to plead 
before the Permanent Court of International Justice ? 
If so, would It be just, provided the other actions of a 
state which failed to plead were pacific, to make such 

* Cf M Rolm, loo ext 
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a state subject in the event of war to the sanctions of 
the Protocol ? And, if not, in what does refusal to sub- 
mit consist ? What is the meaning of the first pre- 
sumption, and why was it inserted On questions such 
as this, the Council might very well receive no decisive 
guidance from the facts, and might therefore have to 
determme the matter by other means Similarly, to take 
the second presumption, it might be a matter of dispute 
whether a judicial verdict or an arbitral award had been 
earned out or not There might be genmne doubt about 
the question For example, a year or two ago the Per- 
manent Court of International Justice declared Poland to 
have violated her mternational obhgations under her treaty 
for the protection jif minorities Poland never refused or 
disputed the verdict , yet it was nearly d year before she 
could make, with the assistance of the Council of the 
League, the arrangements necessary to enable her to comply 
with it , and even then, there were some who claimed 
that she had not complied Dunng that mterval of time, 
had she, within the meaning of article 10 " refused to comply 
with tlje judicial sentence ” ? Clearly, in such a case, the 
facts would not of themselves settle the matter, and the 
Council agam would have to find some other means by 
which it could decide If in such cases as these there is 
no other presumption that gives it guidance, and if therefore 
the Council must settle in its discretion, it must plainly do 
so by unanimity That is to say, if one of its members 
disputes that a presumption has arisen, and if it makgsa 
case which shows that there is room for genuine doum, 
the Council cannot act as if the presumption had arisen 
unless it immediately succeeds in convincing the objecting 
member that he is wrong Unless it thus secures unanimity, 
it cannot forthwith act on the last paragraph of article 
10, and summon the signatory states to apply sanctions 
It must, on the contrary, treat the case as one which is, 
m the words of paragraph 3 of article 10, " apart from the 
cases dealt with m paragraphs i and 2 of the present 
Article ” , and since it cannot itself " at once succeed m 
determmmg the aggressor,” it is bound to fall back on 
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the device of imposing an armistice Tins, of course, if it 
does not stop the war, will mean a slight delay in determining 
the aggressor , but it is the course which the Council must 
evidently follow where an arbitral presumption is alleged, 
disputed and not proved to have arisen 
The general conclusion drawn from the above argument 
concerning the arbitral presumptions, is this that in 
some cases, for example, where there was open defiance 
of the Court or of the Council, they might furnish an auto- 
matic test , but that m many cases there might be real 
and bona fide doubt as to whether a presumption had 
ansen, and then, unless unanimity could be immediately 
achieved, the Council would be obliged to faU back on the 
" military ” tests provided by the rest of article lo It 
may be noted. In passing, that this again supports the 
contention here put forward concerning the great practical 
utility of these military tests 
It must next be considered to what extent these arguments 
apply to the “ nnlitary presumptions ” of article lo In 
what degree will they furnish really automatic tests ? 

It IS true that agam there might be cases where the facts 
would not decide In such cases, as with the arbitral 
presumptions, a unanimous decision, or failmg unanimity, 
the imposition of an armistice, would be required But 
there are grounds for thinking that with the military 
presumptions such cases wiU be rare In nearly every 
case either where provisional measures 'are applied, or 
w^re an armistice is established, a neutral zone would 
be imposed upon the parties And wherever there is a 
neutral zone, there is an absolutely automatic test for 
aggression for the reason given above — ’that war cannot 
be begun without troops entering the zone, and that, so 
soon as the troops of any party are known to be there, 
this by itself, if war afterwards breaks out, will decide the 
guilt A theoretical difficulty might perhaps anse if, one 
party havmg sent its troops into the zone, the other replied 
by domg hkewise, In practice this contingency can be 
neglected, for the reason that the second state would have 
the strongest possible inducement to keep its troops outside 
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the zone, and so to fasten the gtult of aggression upon its 
enemy But even if m some cases no neutral zone were 
imposed upon the parties , if, that is to say, the Council 
confined its action to taking provisional measures of other 
kinds, even then the execution of such measures would 
be under the supervision of officers of the League, whose 
evidence concerning their infringement would be final 
It may, therefore, be concluded that while, even with these 
" mihtary " tests, doubt is in theory not impossible, m 
practice they would in nearly every case be automatic, 
no decision by the Council would be required, article 10 
would thus work as its authors intended that it should, 
and in doing so would never lead to an mcorrect result 

If this conclusion is accepted, it is another argument 
in favour of the general contention that it is the ” mihtary '' 
parts of article 10 which are really of decisive value 

Other Questions Arising out of Article 10 

Two other unportant pomts arise out of article 10, the 
discussion of which is best postponed until sanctions have 
been considered 

The first concerns the meamng of the words " resort to 
wax ” , whether acts of violence which are not followed by 
a large-scale military attack must be held to be aggression, 
involving the penalty of sanctions , in other words, the 
problem of Corfu The second — ^not unrelated to the 
first — concerns the duty of the Council under the^ Jgst 
paragraph of article 10 to " call upon the signatory s"tates 
to apply forthwith against the aggressor the sanctions 
provided by the Protocol ” The duty thus laid upon 
the Council is one of the essential elements in the system 
of the Protocol In its automatic and immediate workmg 
must lie much of the restraimng power which the Protocol 
would have upon any government that was tempted to 
resort to war In principle, the meaning of the paragraph 
which creates this duty is unequivocally plam But it 
mvolves, or may mvolve, questions that are not easy. 
It IS intended to be “ automatic,” but is there never to be 
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voting ? If so, how must the Council decide upon the kind 
of sanctions which it must apply ? Must it m every case 
of genuine aggression put the whole dread machinery of 
war in motion, although — as most experts believe — its 
apphcation would hardly ever be required ? If not, if the 
Council has discretion as to the means which it will use, 
how wdl it decide upon them ? If it must vote, can it 
do so by majority or not ? 

These questions are difficult , and although the answers 
to them depend m a large measure on prmciples above 
explamed, it is better to leave them over until the sanctions 
themselves have been discussed 

In the meantime it may be said that article lo, whatever 
its obscunties, a.nd whatever the cnticisms to which it 
may be open, constitutes a great advance upon the Covenant, 
and an advance the importance of which is not less because 
it IS often overlooked It provides what the Covenant 
lacks — a defimte machmery for determining when aggression 
has occurred, and when, therefore, the casus foeims has 
ansen , and it provides, as an essential part of this machinery, 
a summons by the Council of the League for the application 
of the sanctions, without which summons no coercive war- 
like measures of any kind can be begun It thus removes 
the dangers of the individual decision of guilt, and of the 
mdividual right to apply sanctions which under the Cove- 
nant remam, and which, with the partial alhances now 
exjstmg m Europe, constitute a genuine danger to mter- 
national peace The machmery established to this end 
may seem elaborate, but in reality it is fairly simple The 
opimon may be ventured that m practice it may be as simple 
as any machmery could be, and that m fact whatever else it 
also does, the Council wdl always simplify its task by resort- 
mg to the final and infallible test which an armistice provides 
By this means it may render academic the arguments 
about the workmg of presumptions which have been above 
discussed This one device, if it be rightly used, will by 
itself make the Protocol strong m preventing war and 
effective m deciding guilt if war occurs 
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In theory, no doubt, the whole system of article 10 might 
be made yet stronger and more effective if the prmaples 
which it contams were given some simple but logical 
extensions There seems no reason, for example, why 
the Council, if it had any reason to fear that a dispute 
might end in war, should not have the nght to take pro- 
visional measures, even if there had been no proved m- 
fraction of the obligations of articles 7 and 8 Why should 
it not have the nght at any stage of the proceedings, when 
it deemed it useful, to impose a neutral zone upon the 
parties, and why should not all the signatones undertake 
to accept such neutral zones and to facilitate the task of 
the officers whom the League might send to supervise 
them ? , 

Agam, why should not the Council be given an absolute 
duty to do what, as has been said above it will very hkely 
be disposed in almost every case to do — that is, whenever 
war occurs forthwith to summon all the parties to accept 
an armistice ? This need not even by a single hour delay 
the decision on aggression, if aggression has occurred, nor 
the call for sanctions It could not therefore weaken the 
restrainmg power of the sanction system— and m itself 
it IS so obviously right, and in the public interest, that the 
suggestion might be earned even further Why should it 
not be left permanently in the hands of the acting President 
of the Council to send out the summons to cease hostihties ^ 
Legal and military experts might even be asked to consider 
whether a fixed code of armistice terms could not be pr^ 
pared which at a moment’s notice the actmg PreSident 
could himself adapt and propose to the belhgerent states 

Such developments as these imght in form both improve 
and simplify the provisions of article 10 But even as 
they stand these provisions are a notable achievement 
There are many who believe that while human society 
remains the thmg it is, it will be impossible to get nd of 
war They may be right But if any system can m 
present conditions be devised that will achieve this end, it 
must mclude the substance, if not the detail, of the system 
which this article sets up 
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SECURITY AND SANCTIONS 
Does the Protocol add to the Burdens of the Covenant ? 

The provisions of the Protocol i elating to security and 
sanctions have led to more genuine np-sunderstanding in 
Great Britain than all the others put together, This is 
partly due to the fact that these provisions are “ legislation 
by reference,” that their mam purpose is to define more 
precisely obligations already contained in the Covenant , 
and legislation by reference is exceedingly confusing It 
IS also due to the fact that the first reports which reached 
this country about the Geneva agreement on security 
alleged that the Bntish delegates had given an undertaking 
to the French that if the Protocol were adopted, the whole 
Bntish Fleet would be placed unreservedly at the dis- 
position of the League This fantastic rumour, m spite 
of frank and conclusive official explanations, has been 
repeated at mtervals ever smce the Assembly closed, and 
_dias never yet been overtaken 

The only change made by the Protocol in respect of 
sanctions lies m the extension of the obligations of the 
Covenant concerning the cases in which their apphcation may 
be required Under the Protocol the obligation arises m 
every case of war , and this extension would, of course, 
be a most serious addition to the burden which sanctions 
must involve, if it added to the occasions when they were 
m fact applied But wiU it add to these occasions ? That 
IS the vital question It was held by the authors of the 
Protocol that the compulsory settlertient of all disputes 
Will so dimmish the causes of war as greatly to reduce the 
182 
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occasions when it is even threatened, and that every 
strengthening of the sanctions against war — such as the 
Protocol contains — cannot, but serve to restrain aggressors, 
and thus to reduce the danger of its outbreak Even on 
this point, therefore, those who made the Protocol had 
grounds for holding that their extension of the obligation 
to take part in sanctions is outweighed by the diminution 
of the chance that the obligation wiU, in fact, arise 

And apart from this extension of the contingent obhgation, 
it IS certain that the Protocol m no way adds to the under- 
takings of the Covenant to which great Britain by the 
most solemn of contracts has for the last five years been 
bound It only makes these undertakings more precise 
To anyone who reads the texts with care„this is not really 
open to dispute If it were, the foUowmg quotations 
should be decisive 

In the Report it is stated that “ no burden has been 
imposed on states beyond the sanctions already provided 
for in the Covenant ” ^ 

When he first accepted article ii in the Third Committee, 
Mr Henderson made the followmg declaration 

“ It cannot be too strongly emphasized that ever3itlung in 
article ii ” (at that stage it was, in fact, called article 7) "as 
already stated, was implied m article 16 of the Covenant We 
are remaining within the terms of the Covenant and we are 
undertaking no new obligations We do not see how any 
power which has signed the Covenant, and which intends to 
carry out honourably the pledges it has so given, can hesita te^ 
to subscnbe to article ii ” * * 

Commentmg on this part of the Protocol, Sir F PoUock 
says 

“ Articles 10 to 13 do not purport to create any new 
substantive duty, nor do more than point the way that every 
loyal member of the League would wish to follow Loyal 
and effectual co-operation agamst the aggressor is the tenor 
of article ii , I find there only a more exphcit declaration of 
what IS already imphcit in the Covenant ” * 

' Cmd 2273, p 33 

• Speech, to Third Committee, September 32nd, 1924. 

* loo c%t , p 15 
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If these opinions axe accepted as decisive, the question 
in considering this part of the Protocol is not whether 
Great Britain ought to accept new burdens, but whether 
she ought to accept provisions which make her existing 
treaty obligations clearer and more precise, and which leave 
less doubt when they come into play 
The purpose of this chapter is to set out the considerations 
which should be borne m mind when an answer to this 
question is prepared It may be useful at the outset to 
recall the two fundamental principles on which the authors 
of the articles on sanctions worked 
The first was this that if there are sanctions at all, 
it is m the public interest and especially in the interest 
of those upon whom the burden of ap^3ang them would 
principally fall, that they shall be precise and strong, in 
order that every signatory state may know exactly to what 
it IS coinmitted, and m order that both the government 
and the people of any coimtry contemplating war should 
realize the prospect that would face them if they followed 
their desire 

The second was that for the repression of the international 
crime of war, all those measures of coercion must be taken 
which the fulfilment of that purpose may require , that, 
to mamtam mviolate the undertakmgs of the Covenant and 
the Protocol, everythmg that is necessary— nothmg more 
but nothmg less — must be done 
It is on these two pnnciples that articles 11-15 ®ire 
TSunded 

General Obligations to Co-operate in Sanctions. 

The system of security and sanctions which the Protocol 
creates consists of three separate parts 

(i) General obhgations to co-operate in military measures 
for the suppression of an aggressor, if such measures should 
be required These general obligations are accepted by 
every state which signs the Protocol , 

(3) General obhgations, similarly accepted by all signatory 
states, to co-operate in economic measures against an 
aggressor state. 
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(3) Special obligations, accepted mutually by certain 
signatory states among themselves, to give special military 
assistance to each other i| any of them is attacked These 
special obligations, intended to achieve the purpose for 
which states have hitherto made military alliances, wdl be 
embodied in so-called " partial agreements ” These partial 
agreements form an inherent part of the general system 
of the Protocol 

These three parts of this system wiU be discussed in turn 

When articles 11-15 are exammed in detail, it will be 
seen that Mr Henderson was right when he said that their 
vital provisions are in the first two paragraphs of article ii 
These paragraph? not only contam the bindmg general 
obhgations to co-operate m mihtary and economic sanctions, 
but they constitute the foundation of the Protocol system 
as a whole They are thus of great importance, because, 
as has been said ad nauseam, security is an essential part 
of the Protocol, without agreement on which the work of 
the Fifth Assembly must have failed It was, in fact, only 
because agreement was reached on these two paragraphs 
that those to whom secunty is the first of national pre- 
occupations accepted the document as a whole 

Somethmg may therefore be said about the manner m 
which these paragraphs were drafted It was an open 
secret in Geneva that the French and British delegations 
first agreed upon them in a private meetmg, and laid them 
as a joint proposal before the Sub-Committees and Com- 
mittees of the Assembly, who accepted them unchanged 
The two delegations reached agreement m the following 
way 

The French most of all desued assurance that the British 
Government and the rest of the Assembly shared then view 
that the Covenant has already imposed a duty on Members 
of the League to give m-ihiary help agamst an aggressor 
if it is requued They were anxious on the point because 
it had often been alleged that the Covenant only obliged 
the Members of the League to exert economic pressure and 
left them free to choose whether they would, or would not, 
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give military help The French also wanted a new and 
solemn declaration of the firm intention of the governments 
of Great Britam and the other Mtoibers of the League to 
fulfil the obligations of the Covenant in case of need , an 
assurance, that is to say, that these governments would 
not, if the Covenant were broken, try to find some way 
by which they could evade their undertakings 

On both these points the British delegates were ready 
to meet the French desires They were more than willing 
to declare their conviction that the whole Covenant is 
founded on the principle that Members of the League must 
take whatever measures are requued to suppress war in 
breach of its provisions, including, if need be, joint action 
by their military, naval and aerial forces In their view 
there could be no" doubt that this is so They held that 
the published documents which show the origins of the 
Covenant prove it beyond dispute, and that were any other 
view accepted, not only would the Covenant be a feeble 
instrument, but article 16 would lose its meanmg So 
far therefore the British could give satisfaction to the 
French They were willing to re-state in the plainest 
terms this mterpretation of the Covenant, and to give an 
absolute pledge that m case of need they would support 
its obligations to the extent reqmred 

But they, on their side, had a preoccupation They 
wished to make it plain beyond all doubt that they could 
give no undertaking m advance as to the kind or amount 
of help^ which at a crisis Great Bntain would provide In 
other words they could make no specific promise about 
the troops or ships which would be given if the Council 
called on the British Government for help The French 
were willing to accept this limitation on the British pledges , 
and on this basis they reached agreement 

I It will be seen that the first two paragraphs of article 
II, in laymg down the general obligations of the Protocol 
m respect of sanctions, embody this agreement They 
reassert what is in the Covenant, and more especially 
what is m article 16, and in domg so, make plainer and 
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more precise the meaning of the original terms They 
provide that when the Council demands jomt action against 
an aggressor state, every signatory wih be liable to apply 
" the sanctions of aU kiiids mentioned ip paragraphs i 
and 2 of article 16 of the Covenant ” The sanctions 
” mentioned ” in the first two paragraphs of article 16 
are economic, financial, military, naval and aenal There 
is no doubt, therefore, as to the kind of sanctions which 
the signatory powers promise to apply in case of need 
To make assurance doubly sure, paragraph 2 goes on to 
provide that these obligations “ shall be mterpreted as 
obliging each of the signatory states to co-operate loyally 
and effecttvely in support of the Covenant of the League 
of Nations and ift res%stance to any act of aggression " 

2 It is plam, therefore, that any state which signs the 
Protocol will be bound, when war breaks out, to co-operate 
in taking whatever measures are required to induce the 
aggressor to submit But as to the kind or the amount of 
the assistance which must be given under these general 
obhgations, the signatories accept no commitments m 
advance The first two paragraphs of article 11 in no way 
modify the second paragraph of article 16 of the Covenant 
under which it is the duty of the Council " to recommend 
to the governments what effective military, naval 
or air force the Members of the League shall severally 
contribute ” This remains, under the Protocol as under 
the Covenant, the mechanism by which the co-operation 
of the signatory powers will be arranged The Qlouncil 
“ recommends ” the measures which it thinks would be 
effective, and the distribution of the burden among the 
different signatories which in its opinion would be just 
When each government receives this recommendation, it 
decides for itself if it can carry it out Of course, as Srr 
F Pollock explains, there can be no doubt that the Council 
would only " recommend ” after consultation with all the 
governments concerned (whether they are Members of the 
Council or not, for, under article 4 of the Covenant non- 
Members must be invited to attend the Council for this 
purpose) , and equally of course, these governments would 
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not commit themselves to active measures unless they 
were certain of support at home ^ A recommendation 
therefore would probably exprpss a workmg agreement 
arrived at before it was made , but m any case, whether 
it followed pnor agreement or merely prior consultation, 
any recommendation made by the Council would evidently 
carry great weight with every government to whom it 
was addressed 

But while it would carry great weight, it would not be 
decisive A recommendation is a recommendation, its 
force IS subject to, obvious and important limitations 
There has been so much misconception on the subject that 
it may be useful to point out what in the case of Great 
Bntain these limitations would m pradlice mean There 
can be no doubt," for example, though doubt has so often 
been expressed, that Great Bntain would have absolute 
discretion to give the kind and amount of help which at 
the moment she felt able to give To begin with, she is 
a permanent Member of the Council, and the Council can 
only recommend by unanimity (this is specifically recogmzed 
on p 32 of the Report) , she could therefore veto any 
recommendation of which she did not approve But even 
if she had agreed to a certain recommendation about the 
Bntish share in sanctions, she would afterwards be free 
to explain that conditions had altered, that, for example, 
unexpected Imperial troubles had broken out and that 
for this or similar reasons the Bntish contribution would 
be les^ than had previously been accepted Again, if we 
had accepted a recommendation that we should make a 
contribution of any sort, e g the dispatch of a proportion 
of our fleet to a certain part of the world , and if it after- 
wards appeared that to make this contnbution would 
expose us to danger of attack elsewhere by other states 
whom we regarded as potential enemies, it would be open 
to us to stipulate that the help of our fleet could only be 
given provided similar assistance m kmd and in amount 
were given by these other states It is therefore absolutely 
plain that under article ii Great Britain would in no sense 

* loo Cl<, p 13 
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be subject to the orders of a council of foreigners , that its 
liberty would be fettered in no way in which it is not already 
fettered by the Covenant . and that it would be free to 
regulate the assistance vOluch it gave in accordance with 
its own Imperial needs In the words of the Report, “ the 
gist of article li, paragraphs i and 2 might be expressed 
as follows Each state is the judge of the manner in which 
it shall carry out its obhgations, but not of the existence of 
those obhgations ” ^ 

3 The next pomt which must be noted about the general 
obhgations to take part in sanctions is supplementary to 
what has just been said about the effect of Council recom' 
mendations These obligations are subject to a most 
important limitatlton which will guide the Council m the 
proposals which it makes To the undertaking of paragraph 
2 of article ii that the signatory states will co-operate 
" loyally and effectively,” there is added the proviso that 
this co-operation shal be “ m the degree which its geographi- 
cal position and its particular situation as regards armaments 
allow ” This hmitation was, in fact, added to meet the case 
of Denmark, before whose Parliament, at the time when the 
Protocol was bemg drafted, the Danish Government had 
laid a proposal for practically complete disarmament 
Incidentally, this fact is not without importance, for it 
disposes in advance of any allegations that may be made 
to the effect that acceptance of the Protocol would increase 
rather than decrease the armaments that must be mam- 
tamed Such allegations were made without foupdation 
against the Draft Treaty of Mutual Assistance, and it may 
be that they wiU be repeated agamst the Protocol But 
apart from this incidental pomt the limitation in itself is 
simply common sense It would be absurd to demand 
that Sweden should send an army to Peru, or provide 
forces out of proportion to her existing strength It is also 
of great practical value, for, as has been said, it supphes 
more or less definite criteria by which the Council can be 
gmded when it "recommends,” and by which the Members of 
the League can measure the commitments they have made 
* Cmd 3373 p 31 
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4 When the Council has made its recommendation of 
the measures which each government should take, its 
formal duty under the Protoco|, in respect of sanctions 
will be done 

" The practical application of the sanctions,” says the Report, 
" would devolve upon the Governments The real co-operation 
would ensue upon their getting into touch through diplomatic 
channels — ^perhaps by conferences — and by direct relations 
between different general staffs, as in the last war ” ^ 

The opimon may be ventured that this view is academic, 
that in practice the Council would be consulted m such 
negotiations, and that, in all probability, it would itself 
become the orgaii of consultation and'^would thus fulfil 
the functions which in the last war the Supreme Council 
of the Alhes fulfilled 


In the light of what is said above, the effect of the first 
two paragraphs of article ii may perhaps be summarized 
as follows 

They make plam beyond dispute the obhgations of every 
signatory state in case of need to give mihtary assistance 
to a state which is the victim of aggression , they provide 
what the Report calls " objective criteria,” by which it can 
be known whether this obhgation is being fulfilled or not — 
criteria which are theoretically vague, but which pohtically 
would be adequate enough , they obhge the signatory states 
to co-operate m sanctions whenever the Council may demand 
them, thus removing the quasi-hberty of Members of the 
League under the Covenant to judge for themselves, and 
perhaps to take no action 

They do not establish any sanction for these obligations, 
m case of failure to fulfil them , they do not give to the 
Council any power to issue orders to the governments , nor 
m any other way do they go beyond the terms of the Cove- 
nant as it stands 


Cmd 2*73, P 32 
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Before the subject of the general obhgahons of article ii 
js left, a digression may perhaps be made to deal with a 
point] of some importance that is sometimes raised It is 
said that even if all th^ above arguments be true, the 
Protocol does, nevertheless, strengthen article 16, as indeed it 
was intended that it should , and that smce, contrary to aU 
expectations when the League was made, there are still some 
Great Powers who are not Members of it, those who are 
Members ought to hesitate before they strengthen in any 
way whatever its coercive obhgations It is even suggested 
that they ought to go back, rather than forward , and that 
Great Bntam might usefully propose the amendment of 
article 16 to make the sanctions " facultative ” — as it is 
euphemistically cgjled — instead of bmdmg The proposal 
has been so much discussed that it is necessary to mquire 
whether it is one which the British Government could 
honourably adopt Grave doubts on this point will occur 
to anyone who is familiar with the history of how the 
Covenant was made For the pubhshed documents prove 
beyond dispute that article 16 was, in its ongm, in every 
sense an entirely British proposal It was, m fact, copied 
almost word for word from the Draft Convention prepared 
by the famous PhiUimore Committee, which drew up for the 
British Foreign Office during the war the first govern- 
mental scheme for a League of Nations that was ever made 
The sanctions article of the PhiUimore Convention was put 
forward by the British Delegation at Paris m almost, if 
not m exactly, the words of the ongmal draft , and it was 
there accepted by the League of Nations' Commission 
almost untouched How httle change was made can be 
seen by a comparison of the text of article 2 of the PhiUi- 
more Convention with article 16 of the Covenant The 
essential words of the PhiUimore article are these " The 
Alhed states agree to take and to support each other 
m taking jomtly and severally aU such measures — mihtary, 
naval, financial and economic — as wiU best avail for re- 

' See Annex VIII The full Report of the Philhmore Committee has 
been pubhshed m Woodrow Wilson and World Seithmtnt, by Ray 
Stannard Baker, Vol 3, p 67 seqq 
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straining the breach of Covenant ” The fact that this 
draft was prepared and signed by a Committee which 
mcluded not only Lord Philhmore and some other dis- 
tmguished outside^^xperts, but f also Sir Eyre Crowe, the 
present head of the Foreign Office, and Sir Cecil Hurst, its 
Legal Advisor, gives it additional weight In view of this 
history of article i6, it is difficult to see how the British 
Government could now, after the League has had five 
years of effective existence, honourably propose to drop the 
substance of this vitally important obligation which they 
themselves proposed and earned through 
And if it IS not possible honourably to escape from the 
undertakings of article i6, is it not common sense to make 
these obligations as plain and defimt^. as they can be ? 
Isolation is an mteUigible policy , but if isolation is impos- 
sible, if we are pledged to take part m sanctions, is not the 
argument for makmg these sanctions as strong as may be, 
almost overwhehmng ? That the Philhmore Committee 
thought so, IS shown by this passage from their Report 

" Article 2 contains the sanction proposed We have desired 
to make it as weighty as possible We [therefore made it 
unammous and automatic and’one to which each state must 
contribute its force, without waiting for the others ” * 

To the authors of the Protocol what was wise m igi8 
seemed not less wise to-day 

Economic Sanctions. 

The provisions of paragraph 3 of article ir and of article I2 
relate to the second important part of the general system of 
secunty, that is to say, to the general obligations to cp- 
operate m economic sanctions They are divided into two 
parts Those m paragraph 3 of article ii are, so to speak, 
supplementary to mihtary sanctions, while those m article 12 
relate to economic sanctions proper 

I The provisions of paragraph 3 of article ii concern 
those measures of economic co-operation which are necessary 
among states fighting in a common cause Like the first two 

V%de tbtd , p 70 
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paragraphs of the article, they merely make more specific 
provision for carrying out obligations already contained 
in article 16 of the Covenant 1 The language used is wide 
The signatory states undertake “ to give each other mutual 
support by means of fac^ties and reciprocal exchanges 
as regards the provision of raw materials and supphes of 
every kmd, openmg of credits, transport and transit ” 

This IS followed by a further undertakmg that they wiU 
“ for this purpose take all measures m their power 
to preserve the safety of commumcations by land and sea 
of the attacked or threatened state ” Again the language 
used IS wide, and m some quarters has caused alarm But 
all the undertakmgs of this paragraph seem to be no more 
than a necessary consequence of the joint conduct of a 
common war by a number of aUied states They are 
measures which are required to wm a common victory 
And as to the special undertakmg to preserve the safety 
of the communications of a state which is attacked, there 
is surely ground for thmkmg that if it should ever be 
necessary to carry out this task. Great Britain would 
gam by having every other country pledged to help m 
it In any case it must be repeated that these under- 
takings do not go beyond what is already imphcit but 
mdefimte m article 16 itself 

2 The provisions of article 12 relate to economic sanctions 
proper, as distmguished from mihtary " sanctions Many 
competent authorities believe that economic sanctions would 
by themselves, without military action, be decisive agamst 
any aggressor state, if they were generally and effectively 
applied It IS argued that the economic interdependence 
of the world is now so complete and so important to the 
well-being of every country, that very few peoples could 
without great loss sustain the severance of all theu economic 
contact with the outside world, while most countries could 
only resist for so short a time that their governments would 
never face the prospect if they beheved such severance 
would really be effected 

This argument explains the provisions of article 12, the 

* Vtde Article 16, paragraph 3 
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purpose of which is twofold first, to create a conviction in 
the mind of any government contemplating war that the 
economic sanctions wiU, in fact, be put m force , and second, 
to mcrease their immediate effect if they ever have to be 
applied ' With these ends m view, the article provides that 
the Council shall, through its competent organs, prepare 
" plans of action for the apphcation of economic and finan- 
cid sanctions against an aggressor state , and plans of 
econoimc and financial co-operation between a state at- 
tacked and the different states assistmg it ” 

If the obligations of article i6 of the Covenant are to 
be taken senously, it is plainly desirable that such plans 
should be made The apphcation of econonnc sanctions 
would be a most intricate affair The measure of their 
success would depend on effective co-operation between 
many different nations at a moment of mternational crisis 
and confusion Many difficulties might at such a tune 
arise, which could be avoided or overcome by common plans 
prepared beforehand 

3 Such plans might in a particularly great degree mcrease 
the efficacy of an economic boycott, as distinct from a block- 
ade , that is to say, of common " municipal ’’ measures taken 
mdividually by each co-operatmg state to prevent all 
economic intercourse between itself and an aggressor, without 
active and coercive interference with his foreign trade If a 
plan for this purpose, carefully prepared in advance, were 
adopted by all or nearly aU important states, it might make 
boycott almost as effective as blockade For if such a boy- 
cott were immediately apphed by a large part of the world, 
avowedly only as a prelimmary measure, and with the pros- 
pect, if the aggressor did not hasten to submit, of blockade, 
war, and reparations m the background, it would make tradmg 
with him so precarious as to paralyse his foreign commerce 
even with states that had preserved ” neutrahty ” The 
development of plans for thus makmg boycott by common 
" municipal ” action really effective is evidently wise, since 
it IS vitally important to avoid the use of warhke measures 
whenever it can be done 

4 There is one other measure of coercion, half-way be- 
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tween military and economic sanctions, which might 
possibly be developed as a weapon in the hands of the 
Council, and for the efficacy of which plans prepared In 
advance would be require^ This is pacific blockade , that 
IS to say, blockade without the estabhshment of a legal 
state of war This was generally recogmzed by international 
lawyers m pre-League days as a vahd measure short of war, 
though they were not in agreement as to the rights which 
could be legally exercised by the blockadmg state agamst 
neutral ships and commerce They were m agreement, 
however, on one important prmciple that ships captured 
and detamed m pursuance of the pacific blockade could 
not be condemned and confiscated from their owners, but 
could only be sequestered There seems everything to be 
said for reviving and developing this mstitution as a weapon 
in the hands of the community of states agamst an mter- 
national rnmmal It is plamly desirable to avoid creating 
a legal state of war whenever that can possibly be done , 
pacific blockade would be more stnngent and would exert a 
greater pressure than simple boycott , it would avoid the 
disagreeable consequences of confiscation either of " enemy ” 
or "neutral ” property , and in every way it would mterfere 
far less with the normal course of trade and commerce than 
any exercise of belhgerent rights It might mean the pre- 
paration of a new body of rules for the ^mternational law 
that would be required , that m itself does not seem a fatal 
obstacle 

5 Mention must also he made of the applicatipn by 
paragraph 4 of article ii of econonuc sanctions to two states 
engaged in war, both of which are, imder the Protocol, 
aggressors The paragraph is interestmg because it very 
definitely marks m the text of the Protocol itself the 
distinction so constantly made in debate between the 
two sorts of sanction, military and economic , and because 
it demonstrates that they were intended by its authors to 
be m some cases independent of each other It is also 
a sensible provision m itself If two states msist on 
gomg to war, the other signatones of the Protocol could 
hardly stand aside On the other hand, it would be difficult 
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for them to declare war on both parties The apphcation 
of economic sanctions will effectively localize the war, 
and would probably, m nearly every case, brmg it to a 
quick conclusion For this operation, agam, if it is to 
be effective, plans prepared beforehand are required 


The bnef and inadequate observations made above on 
the important subject of economic sanctions may perhaps 
serve to mdicate the significance of article 13 No attempt 
can be made even to sketch the nature of the plans that 
will have to be prepared by the Coimcil , plans for economic 
sanctions proper when every signatory state is obhged to 
participate , other plans when the Coupcil is merely " pro- 
posing steps ” to secure comphance with a verdict or award , 
plans for a state of war, others for when there is no such state 
of war , not to mention the plans for positive economic assist- 
ance to the state which has been aggressively attacked To 
descnbe the measures which each co-operating state will 
have to take under these plans — Enablmg Acts, Trading 
with Enemy Acts, control over Customs, Excise, Posts, 
Banks and Fmancialhouses, Shippmg, and Insurance — ^would 
require a monograph They imght necessitate not only a 
considerable body of national legislation by each individual 
signatory state, but also a new code of mternational rules 
If so, it may be suggested that the preparation of this code 
wiould be a useful task for the Commission which the Fifth 
Assembly appomted to consider the codification of inter- 
national law 

But perhaps enough has been said to recommend article 
12 to everyone who desires to mcrease the power of the 
Covenant to restram aggression without resort to warlike 
means 


Partial Alliances , Security and Control. 

So far the ‘‘general” obhgations of the Protocol, by 
which every signatory agrees to take part in the necessary 
measures of mihtary and economic coercion, have been 
descnbed It has been said that these provisions are the 
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foundation of the whole system of secimty which the 
Protocol sets up If their reahty were once senously beheved 
in by the generahty of governments, their restrainmg power 
against aggression without doubt would be immense , for 
against such a world-wide^combmation as they would bring 
together, not the strongest power nor even a group of powers 
could m the long run hope to wm 
But general obligations, while vital for these purposes 
of preventmg aggression and ensurmg final victory for the 
League, do not alone and by themselves give guarantees 
against mvasion In spite of them, a reckless aggressor, by 
swift and sudden blows at a selected victim, might overrun 
its country and inflict upon it disastrous and perhaps irre- 
parable loss In other words, just because general guaran- 
tees are world-wide, they are open to the objection that 
they are slow and cumbrous The critics say with force 
that in modern war, attack will be sudden, rapid and on a 
colossal scale , that in consequence defence and the move- 
ment of the vast numbers of troops and arms required will 
be immeasurably difficult and complex , and that, therefore, 
from the mihtary point of view, international help agamst 
invasion wiU be useless, unless it is given in accordance with 
plans which, like those of an ordmary military alliance, have 
been previously prepared For the makmg of plans for 
the movement, feedmg and operation of each division, 
without which no troops could take the field, is a task that 
rmght require weeks if not months of preliminary work 
Moreover it is further urged by the critics that such pre- 
arranged plans could not by their nature be made for every 
case of war that theoretically might arise amongst the 
signatory states They can only be made for special cases 
by previous negotiation among a hmited number of govern- 
ments acting together for a specific and restricted purpose 
Smce therefore pre-arranged plans cannot be made for the 
apphcation of general world-wide guarantees, the cntics 
conclude their argument by sajung that no scheme of general 
obligations can give mihtary security at all comparable to 
that provided by the partid military alliances that exist 
This cnticism of the efficacy of “ general ” obhgations 
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can be overdone, as indeed it was against the Draft Treaty 
of Mutual Assistance It neglects the immense coercive 
power of economic sanctions and the great and immediate 
value to the state attacked of financial and economic 
measures of support Even from the mihtary pomt of 
view it can be pressed too far Experts admit that without 
pre-arranged plans both naval and aenal forces could 
operate in many cases with small delay and great effect 
But all the same the criticism is important both in itself 
and because it dommates the minds of the governments 
who fear mvasion Indeed from the begmnmg it has been 
the chief obstacle to the League’s efforts to prepare a scheme 
of secunty that would permit the carrying out of article 8 
For long it seemed impossible to overcome It was the first 
and greatest dif&fiulty at the Third Assembly, which after a 
month’s debate found no hope of issue And for a large part 
of the succeeding year, it checked all progress in the Tempor- 
ary Mixed Commission, until eventually a way was found to 
overcome it It was the great achievement of the Tem- 
porary Mixed Commission that, starting from nval plans 
based respectively on general and special guarantees, on 
the apparently conflictmg prmciples, that is, of world-wide 
co-operation and private alliance, it welded these two plans 
mto one consistent whole, m which private alhances became 
part of a general plan under effective League control 
Moreover agreement on this plan was obtained with no 
sacrifice of prmciple by either side, for private alhances 
lost no part of their efficiency for defence and yet became 
no more than one special means of rapidly applymg a 
general system of secunty By this achievement the 
Temporary Mixed Commission estabhshed once for all the 
prmciple that, m the words of the Report, private alhances 
should be simply " the means for the rapid application 
of sanctions of every land m a given case of aggression. 
They are additional guarantees which give weaker states 
an absolute assurance that the system of sanctions wiU never 
fad ” 1 

Unless the Temporary Mixed Commission had estabhshed 
‘ Cmd **73, p 35 
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this pnnciple, and had done so by a victory over stern 
French opposition followed by a great change in French 
opmion, the Protocol in all likehhood would never have 
been made Without this means of combming special and 
general guarantees, the Fath Assembly would have failed 
on the vital point of security , for the states which now 
depend on the pnvate alliances they have made would 
never have accepted the Protocol’s provisions unless some 
adequate substitute for these alhances had been produced 
Much credit is therefore due to the Temporary Mixed Com- 
mission The Protocol does httle but reproduce with impor- 
tant change of form the agreement which it ultimately 
arnved at m its Draft Treaty of Mutual Assistance Partial 
Alliances are absorbed and controlled just as they were in 
the Draft Treaty In some ways indeed l:he control of the 
Draft Treaty was more effective than that of the Protocol , 
the Council, for example, had the right to propose revisions 
— virtually the right to veto the terms — of draft alhances 
before they were completed But m other ways the control 
of the Protocol is the stronger For it not only contams 
the new system for the settlement of disputes, which gives 
assurances to those who hate alhances that they cannot be 
used to support aggressive pohcy, but also by article 13 
it goes beyond the terms of the Draft Treaty The various 
provisions of article 13 are important and must therefore 
be taken one by one 

I Paragraph i of article 13 offers a new and alternative 
method of securmg the objects which states seek m giakmg 
pnvate mihtary alhances with one another It provides 
that undertalangs may be given to the Council of the League, 
by which states may specify the mihtary assistance, that is 
to say the number of divisions, ships or aircraft, which they 
would place m case of need at its disposal The language 
of the paragraph is peculiar 

" The Council shall be entitled to receive undertakings from 
states determining m advance the mihtary, naval and air forces 
which they would be able to bring into action immediately to 
ensure the fulfilment of [their] obligations ” 

Those who drafted this paragraph were moved partly by their 
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desire to provide a substitute for tlie system of military 
alliances, partly by the belief that the specific guarantees 
so furnished to the Council might be an important factor 
m detennmmg the amount of (hsarmament to which the 
Protocol would lead , that according to the number and 
extent of the guarantees so given, higher or lower scales 
of armament could be proposed This expectation will be 
dealt with later on In the meantime it is of course plam 
that under this paragraph no state is obliged to give any 
undertakmg to the League If it voluntarily decides to 
do so, it may in its discretion make its undertaking either 
general or hmited to a special case or cases , for example, to 
cases where its neighbour states are victims of aggression 
It is also plam that if its undertakings were limited to 
special cases, detailed military plans for their application 
could be prepared beforehand without transforming them 
into obhgations towards an individual state In form it 
would be simple The state in question would simply 
promise to take certain specific measures or to defend 
certam parts of given frontiers, if asked to do so 'by the 
Council, and the mihtary plans required would be prepared 
by the General Staffs concerned at the Council’s express 
request 

These undertakings, therefore, constitute what their 
authors intended they should be a defimte substitute for 
mihtary alhances, designed to achieve the same purposes, 
but not open to the same objections The conception is 
new , but it does not seem impracticable 

2 The second paragraph of article 13 estabhshes the 
League’s control over all partial alliances that exist, or that 
wiU be made hereafter Again the language is pecuhar but 
the meaning plam It provides that 

“ As soon as the Council has called upon the signatory States 
to apply sanctions, as provided in the last paragraph of Article 10 
above, the said States may, m accordance with any agreements 
which they may previously have concluded, bring to the assis- 
tance of a particular State, which is the victim of aggression, 
their mihtary, naval and air forces ” 

This means that no aUiance can be apphed and no mihtary 
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action taken m pursuance of it, until the Council has 
demanded sanctions It is sometimes objected that the 
language is not plain, and that to give to it this mter- 
pretation is to fall mto what logicians call the fallacy of 
the " undistributed middle ” If there is doubt, 'it should 
certainly be removed, for the matter is of capital im- 
portance There was no doubt about the mtention", the 
Minutes prove it beyond all question, m the speech 
of Mr Henderson already quoted, m deahng with the 
objections to partial alhances, he spoke of this paragraph 
as involvmg " the absolute prohibition of the enforce- 
ment of sanctions unless and until the Council has so 
decided ” The mtention of the paragraph therefore was 
that partial alhances should never be apphed except under 
international control, and on behalf of international society 
as a whole They would thus become in a real sense simply 
a means of applying rapidly the general undertakmgs to 
which every signatory of the Protocol is pledged 

This would appear to meet the objections usually urged 
against partial alhances, since, by the plam terms of the 
Protocol, misuse of an alhance would be aggression, and 
punishable as such by sanctions, while the fact of such 
misuse, if it occurred, would not be open to dispute 

It IS also nght to note that every signatory of the Protocol 
has a certain mdirect mterest m the efficacy of partial 
alhances, since the more effective they dre for the defensive 
purposes for which alone they can be made, the less onerous 
will be the burden of the general obhgations which the 
Protocol involves 

3 In spite of these advantages, however, and m spite 
of the facts that partial alhances already exist, that they 
are m no way controlled by the Covenant, and that they 
therefore constitute a real danger to the world at large, 
some cntics of the Left object to the Protocol because it 
recognizes such alhances at all Therr objection springs 
from then fear that the Protocol wiU create a mihtary 
machme of immense power, which they do not believe the 
mternational mstitutions of the League would at a tune of 
cnsis be strong enough to hold m check But these cntics 
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seem to neglect the fact that if they do nothmg to control 
the alhances which exist, by absorbing them with adequate 
guarantees into a general system of security, the alhances, 
so far from ceasmg to exist, will increase with every 
year that passes not only in mmber and in scope but in 
their importance in the national life of the states which 
make 1:hem, until they dommate again, as they did be- 
fore the war, the mtemational relations of the world 
4 These general arguments in favour of the control of 
partial alhances by the Protocol apply with special force 
to the alliances which France has made with certain Powers 
of Eastern Europe, chief among them Roumama and Poland 
These alhances, frankly directed agamst joint or several 
aggression by the Great Powers of Russia and Germany, 
are, as things stanji to-day, perhaps the most hkely of all, 
sooner or later, to be called into play They are now subject 
to no international control except the loose and inadequate 
control which the Covenant provides The present French 
Government is wdhng to place them under the effective 
control of the Council of the League by accepting thq, terms 
of the Protocol above^ described The whole world has an 
interest that this opportunity of control should not be lost 
Great Britain will have a very special interest if she gives to 
France an undertaking to protect her from attack For 
such an undertaking would involve us, indirectly it is true, 
but none the less surely, in the results to which these alliances 
will lead If, for example, Russia attacked Roumama m 
order to recover Bessarabia, France would be obhged to 
fight , that, if any, would be the moment which Germany 
would choose to seek revenge on France , and so our obliga- 
tions would arise The mere possibihty of such events 
should make us seize the chance of ensuring that neither 
Roumama nor France shopld ever be responsible for such a 
war This can be done through the control of the Protocol 
over both policy and alhances , and this consideration ought 
to be a factor of importance in deciding what the British 
attitude shall be If we will not have the Protocol we must 
seek some similar scheme by which we can ensure that we 
shall only fight for France when she is the victim of genuine 
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aggression No other step could comparably reduce the 
gravity of the commitments we should incur by such a 
guarantee 

5 Paragraph 3 of article 13 is also intended to meet 
objections that are brougl?^ against alliances that" actually 
exist or may be made tt provides that every partial 
military alhance must " remain open ” to any Member of 
the League which desires to join it 

No more remarkable concession could have been made by 
states which already have alliances agamst other states of 
whom they are afraid Some cntics have asked how the 
provision can work m practice, how a state against whose 
possible aggression a guarantee was originally set up can be 
allowed to join tha^ guarantee There is no precedent in 
history of an alliance of this sort, unless it be the Treaties 
made in 1870 by Great Bntain with both Germany and 
France, by which she undertook to help either of them 
agamst the other to defend the neutrahty of Belgium if 
it were infnnged ^ But there seems no reason why in 
practice the provision should be dif&cult to work The 
conception of its authors appears to have been this Every 
alhance consists of two parts first, a permanent politick 
undertaking, defining the casus foedens, and in general 
outlme the mutual assistance that would be rendered if the 
casus fccdens arose, and second, detailed military plans 
for the joint action which would be required The second 
part depends in no way essentially upon the first , it may 
be — as, indeed, m actual alhances it often is — changed and 
modified by the General Staffs of the allies, without any 
change of the political undertakmgs by which they are 
mutually engaged There is no reason why the admission 
of a non-onginal signatory to the political undertakings 
of an alliance should present great difficulty, even if the 
alliance when first made had been directed against aggression 
by itself It would mvolve an extension of the casus 
foedens, but no change m its nature, since under the Protocol 
it must m any case be exclusively defensive For the 
action of the new ally if the casus foedens arose, new and 

> Cf Franco Bntish and German British Treaties of August 9, 1870 
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special arrangements would be made between the General 
Staffs for each different situation which the political under- 
taking might mvolve 

The plan is novel, but not therefore impossible Indeed 
it would provide an admirable ccdre for the British-Franco- 
Ger^an alliance which has been proposed ^ 

It is, then, fair to say not only that article 13 constitutes 
an important and mdeed an essential part of the system 
of security which the Protocol sets up, but also that it 
mstitutes a control over partial military alliances which 
would destroy their menace to international peace If this 
be true, article 13 involves an important and a progressive 
change Indeed, Professor Shotwell, the distinguished 
American cfitic who has been quoted aibove, goes so far as 
to say that this change " is revolutionary, and that its effect 
will be deeply felt where the danger of war is greatest It 
will make,” he adds, " for healthy mternational rela- 
tions where there has been mutual suspicion and menace ” 

What Sanctions shall the Council apply,.? 

There now anses the difficult question as to what kind 
of sanctions the Council should apply in different cases with 
which it may be called upon to deal Articles 11-15 
provide for sanctions of all kinds , if many countries joined 
in the apphcation of them all, they would mean disaster to 
the aggressor stafe Article 10 provides tests, which wiU 
sometimes at least be automatic, for determimng when 
sanctions shall be applied , and it lays upon the Council 
an absolute duty when these automatic tests come into 
play, to demand their apphcation Does this mean that 
the Council has no discretion, but that it must in eveiy case 
of technical aggression apply the whole terrible machine, 
whether or not it may desire to do so ? 

What, m other words, is the correct interpretation of the 
last paragraph of article 10, which provides that the Council 
shall call upon the signatory states to apply forthwith against 
the aggressor the sanctions provided by article ii ? 

Plainly it was not the intention of the authors of the 

* Notably by Viscount Grey of Falloden 
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Protocol that all kinds of sanctions should be applied in 
every case of technical aggression That would violate the 
dictates of ordinary common sense, and the Protocol was 
made by practical politicians who knew the vast danger of 
all resort to war Their pljim mtention was that o*nly those 
sanctions should be applied which were required to ma^tain 
the obhgations of the Covenant and of the Protocol They 
intended that if a state, gmlty of technical aggression, did 
not launch a large-scale mihtary attack, diplomatic pressure 
should be first employed, then economic pressure, and so on, 
as the situation might demand , but that if a large-scale 
mihtary invasion threatened the bfe or safety of the state 
which was attacked, the whole machinery of sanctions of 
every kind should abe used at once to repel ft 

That this was the mtention is shown by several passages 
in the Report For example 

“ It would frequently be unnecessary to make use of all the 
means which according to Paragraphs i and 2 of article ii are, 
so to speak, available for resisting an act of aggression It 
might a^en be dangerous if, from fear of failing in their duties, 
states made superfluous efforts ” ^ 

And further on 

" The Council decides which party is the aggressor and calls 
upon the signatory states to apply the sanctions This decision 
imphes that such sanctions as the case requires shall be applied 

forthwith ” 

This IS conclusive as to the intentions of the authors on 
the first pomt It is also plain that they intended, that no 
sanction of any kind should be apphed, even after aggression 
had indisputably taken place, until the Council called for it , 
in other words, that the Council had full discretion to ask 
only for those measures which it deemed appropriate, and 
could thus limit and control m every way the action which 
states mdividually might take This again is shown by 
other passages m the Report 

But it must be admitted that the actual text does not 
very satisfactonly translate these intentions mto legal lan- 
guage The mam obligation of the signatories, which is m 

‘ Cmd 2273, p 31 
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paragraph x of article ii, is clear enough The paragraph 
provides that when the Council calls for sanctions " the 
obhgations of the signatories m regaid to sanctions 
wdl immediately become operative ” The signatories 
are thus liable to fulfil their djities directly the Council 
calls on them to do so , they are not forthwith bound, nor 
have'^hey any right, to take all kinds of sanctions But 
m article lo there is a genuine theoretical difficulty By 
its terms the Council is bound to recognize that aggression 
has occurred m certain situations that may arise, and when 
aggression has thus occurred it is by the last paragraph 
charged with an absolute duty, to which no reservation of 
any kind is made, to " call upon the signatory states to 
apply forthwith the sanctions provided by article ii " 
Thus-, once a case of technical aggression has arisen, the 
Council would at no stage have any freedom it would not 
vote on the question of aggression nor would it vote on the 
demand for sanctions That this was the intention of the 
authors of article xo is proved by the whole of their debates , 
they thought it vital m connection with the demand for 
sanctions again to avoid the dilemma already dealt with 
about unanimous and majonty votes And if in defiance 
of the author’s intentions, the paragraph were so mterpreted 
that votmg were required, it would in the absence of special 
provisions have to be by unanimity, which would un- 
doubtedly defeat fheir purpose 

But, on the other hand, if votmg is excluded in all cir- 
cumstances, how can the Council have any discretion to 
apply only those sanctions which the situation may require ? 
Will not both the Council and all the remaming signatones 
be left at the mercy of one unscrupulous Member who might, 
for the worst of motives, demand the sanction of war when 
the others thought it was not needed ? 

The dilemma is dif&cult One possible hne of inter- 
pretation may be suggested It may be argued that the duty 
of the Council under the last paragraph of article lo is 
subject to its general duty to preserve the peace , that its 
specific task under the second paragraph of article ix is 
to demand of the signatones the assistance necessary to 



SECURITY AND SANCTIONS 


157 


" support the Covenant of the League,” and to resist " any 
act of aggression ” , and that it has no nght to go beyond 
this purpose, which automatically hnuts the sanctions for 
which it may call If this interpretation were translated 
mto rules, it would amoujit to this 

1 When the situation is such that tJiere is no doubt as 
to the kind of sanctions which are required the CounciTinust 
forthwith demand those sanctions , e g when the aggressor 
IS conductmg a large-scale military attack, it must ask for 
mihtary help , it has no option and no voting is required 

2 In the action which it takes, it must not go beyond 
what IS plainly needed to resist the aggression that has 
taken place 

3 If there is gen^uine ground for doubt, it must vote on 
the measures to be taken, smce there is n® other method by 
which a decision can be reached 

4 If it has to vote, voting must be by unanimity, since 
there are no provisions to the contrary 

5 Such votmg must not be used to stultify the purpose of 
the Prqtocol 

Even if 'this argument and interpretation are correct, no 
one can claim that they provide a satisfactory way of setthng 
a pomt which is theoretically of great importance But 
it IS fair for the defenders of the Protocol to ask if this point 
has any practical importance, if in its working any difficulty 
would arise ? 

There is a strong case for those who say there would be 
no practical difficulty First, the Council is never hkely to 
rush mto war , a greater danger will he in its reluctance to 
demand the measures that may really be reqmred Second, 
if in a case of technical aggression a majority of the Council 
were agamst extreme measures and said so publicly to the 
world, this would so limit the prospect of the general apph- 
cation of such measures, that the minority who desired them 
would hesitate to press their claim There is thus an 
a prion case for saying that the Council wiU only ask for 
those sanctions which are in fact required But, third, even 
if the Council asked for measures that were too extreme, the 
importance of its error would be much chminished if in case 
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of war it imposed an armistice upon the parties, and sum- 
moned the aggressor to desist When aggression had 
occurred, such a summons to desist would not retard the 
sanctions, nor would it remove the aggressor's habihty to 
make reparation for all damage that he did But it would 
smgularly hghten the responsibility of the Council m deciding 
for what sanctions it should ask For if the aggressor ac- 
cepted the armi s tice at once, the sanctions would forthwith 
cease and their apphcation would only have been of a few 
hours’ duration If, on the other hand, the aggressor did 
not accept the armistice, this would prove his nefarious 
intentions, and would justify whatever measures the Council 
might have applied 

Finally, it may fairly be said that tlj^e experience of the 
League has shown that in the working of mternational 
institutions it is prmciples and not details that matter, and 
that many difiBlculties which m theory are formidable, do 
not m fact arise 

Nevertheless, the text of the last paragraph of article lo 
IS not very satisfactory It is difficult to see exactly how 
It could be changed without defeating at least part of the 
purpose of its authors But if there is to be any revision of 
the Protocol, the whole of article lo will deserve attention 

Acts of Aggression short of War. 

Another question mentioned m the last chapter and 
related to the pomt which has just been discussed, concerns 
the action which the Council should take if one state commits 
some act of force against another, but at the same tune 
declares its mtention not to resort to war The classical 
example of this situation was furnished in 1923 by Italy's 
seizure of Corfu 

Generally, of course, such acts of force will fall wi thin 
the terms of articles 7 or 8 of the Protocol , the Council 
will deal with them as there provided and in most cases 
the matter wdl so end This answers the question some- 
times as to how the pacific blockade of one state by another 
would be dealt with under the Protocol, as it answers most 
difficulties of a similar sort 
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It IS possible, however, that the acts of force might 
technically constitute aggression and that the state against 
whom they were directed might not only claim the right to 
resist by arms, but might demand the help of the other 
signatories for the purpose. Generally speakmg, whether 
acts of force will give a r%ht of self-defensive war to the 
state against which they are directed, must depend on 
whether they fall withm the class of actions which under 
the old prmciples of mtemational law were regarded as 
" acts of war ” Seizure of terntory was certainly so re- 
garded, and therefore if the acts of force consisted m the 
seizure of temtoiy and if the invading state did not at once 
withdraw when asked to do so by the Council, the defendmg 
state would have a nght of self-defensive war But its 
right of war will only be a right to do wjhat is reqmred to 
recover its territory , unless the mvading state resists, m 
which case it will also have the right to ask for sanctions 
If the defendmg state did more than was required to restore 
the status quo ante , if, for example, it marched into the 
territory of the mvading state, it would itself be guilty of 
aggression 

Practically, the important pomt is that articles 7 and 8 
will almost certamly solve any difficulties with which the 
Council may be faced as the result of measures of coercion 
short of war 

Termination of Sanctions and Reparations 

Article 14 of the Protocol deals with the termmation of 
sanctions, and article 15 with the reparations to be made by 
the aggressor 

By article 14 the Council is alone “ competent to declare 
that the apphcation of sanctions shall cease and normal 
conditions be re-estabhshed ” The purpose of this article 
IS twofold first, to prevent signatory powers from makmg 
separate peace with the aggressor , second, to prevent them 
from conducting wars of revenge after the object of the 
sanctions has been attained 

The sole right of the Council to stop sanctions must be of 
great importance m every case where forcible coercion has 



THE GENEVA PROTOCOL 


l6o 

been used It would be especially important when the 
aggressor immediately submitted to a summons to desist 
addressed to it by the Council on the outbreak of war But 
for this control there might be a danger that the signatoiy 
states which had just begun waihke measures would be 
indisposed to cease 

Since the Council has the right to stop sanctions, it must 
also have the nght to impose conditions on the aggressor 
state This will clearly give it a position of authority in 
negotiations for terms of peace between the aggressor and 
the signatory states which have taken action against it 
The Report says that it rests with the mdividual states 
which have taken action “ to hquidate the operations under- 
taken ” , but obviously over the terms pi peace the Council 
will retain a considerable control, smce it must ensure that 
they wiU not differ from the conditions which the aggressor 
state accepted when the sanctions ceased 

It is sometimes said that the Council can only stop sanc- 
tions by unanimity, and that therefore, if one Member, for 
motives of revenge, desires to continue war beyond the point 
required, it can veto action by the Council as a whole The 
danger is unreal Once a considerable section of the Council 
declared for peace, the forces m their favour would be over- 
whelmmg Not only general opimon, but commercial and 
trading interests throughout the world would exercise great 
pressure for immediate settlement directly the aggressor 
accepted reasonable terms The co-operating states would 
calculate that the sooner their operations ended, the greater 
proportion of their total cost would the aggressor pay And 
smce under the second paragraph of article 15 neither the 
territorial integrity, nor the political mdependence of the 
aggressor can be m any way affected by the terms imposed, 
the usual motives of conquest or desire for political control 
will not exist Unanimity, therefore, m this article has no 
terrors 

It should be noted that this second paragraph of article 
15, which the authors of the Protocol beheved to be of 
great value, is a reshlt of the general principle that changes 
of the status quo shall only be allowed by peaceful means 
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Objection is sometimes made to the fact that under article 
15 the aggressor is liable to pay the whole cost of any opera- 
tions undertaken against it, or any losses or damage caused 
by its aggression “ up to the extreme limit of its capacity ” 
The objection, of course, js based on the expenence of 
" reparations ” m the ex-enemy countries But whatever 
else may be said of the Reparation Clauses of the Treaties of 
Peace, it is certain that they have caused Germany and her 
aUies to suffer most severely For this very reason, the 
restraining power of article 15 upon even the strongest 
potential aggressor should for many years be great 

Will the Obligation to take Part in Sanctions 
, be Observed ? 

Will the obhgations of the Protocol to take part m Sanc- 
tions be m fact observed > Is the sense of international 
sohdanty sufficiently developed to induce governments and 
peoples to make the sacrifices that may be required to main- 
tain the peace m quarrels m which they have no direct 
concern \ Above all, will they go to war to restrain an 
aggressor with whose cause they sjmipathize ? 

In these days of democratic government the workmg of 
any alliance must be m one sense uncertam, for the making 
of war hes in the hands of popularly elected parhaments, 
whose action cannot be foreseen On this ground some 
people beheve that no mihtary alhance of the old sort could 
now be rehed upon The burden which such an alhance 
imposed upon the peoples of the alhed countries might be 
immense, and the reluctance of the people of each ally to 
bear this burden wiU be mcreased if it doubts the justice 
of the cause which it is expected to support by war, and 
which it has to-day full hberty to judge 

But there are grounds for thmkmg that a general alhance 
such as the sanctions ol the Protocol mvolve has a better 
chance of fulfilment than an alhance of the old sort First, 
the burden of fulfilment would be distributed over far more 
states, and would therefore weigh less heavily on each 
Second, the obhgation of the alliance only operates when an 
organ of impartial mternational justice has denounced an 
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international crime and demanded action for its repression 
The moral and pohtical force of such an obhgation will 
certainly be much greater than that of an ordmary alliance, 
under which one government promises to support another, 
however" badi the cause for which it fights Under the 
Protocol the Council’s demand /or sanctions will engage the 
national honour of each signatory state, and recent history 
upholds the view that where the national honour is engaged 
beyond dispute and in the pubhc mterest, nations do not 
fail to do their duty Third, there is the practical con- 
sideration that under the Protocol many governments will 
have a material mterest m takmg part in sanctions, since 
some day they may be attacked themselves and will then 
require assistance , and governments cannot hope to receive 
what they will not give Finally, it must be remembered 
that if the Protocol gams the confidence of the world, every 
breach of its system will rouse a sentiment for the defence 
of mternational society agamst the state which violates 
the superior interest of the public welfare, however good its 
cause There can be no doubt that this sentunent is, in 
modem international life, a factor of real and ’^growing 
power 
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RELATIONS WITH STATES NOT MEMBERS OF THE 
LEAGUE WHICH DO NOT SIGN THE PROTOCOL 
ARTICLE i6 

The authors of the Protocol hoped of course that within 
the not too distant future it would be accepted and brought 
into force by all or almost all the nations of the world They 
could not expect that this would happen at once They 
therefore provided that invitations to the Disarmament Con- 
ference should be sent not only to signatory states, but also 
to " all other states whether Members of the League or not,” 
and of course non-signatory states will take full part m the 
work of the Disarmament Conference, and will be free to 
]om whatever plan for armament-reduction it may produce 
Again, since there would be an interval, which might be 
indefinitely prolonged, before its regime was umversally 
accepted, the authors of the Protocol had to make provision 
for relations between signatory and non-signatory states 
These relations are dealt with in article i6 
The scope of the article is narrowed by the faet that, 
for reasons explained in Chapter III above, it only applies 
to relations between signatones and non-signatones which 
are not Members of the League 

Its terms are simple If a signatory state has a dispute 
with a non-signatory which is not a Member of the League, 
it provides that the non-Member “ shall be mvited, on the 
conditions contemplated m article, 17 of the Covenant, to 
submit for the purpose of a pacific settlement to the obliga- 
tions accepted by the states signatones ” " The conditions 
contemplated in article 17 of the Covenant ” mean merely 
163 
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that the Council in inviting the non-Member state to accept 
the obligations of the Protocol, may mipose such conditions 
£is it " may deem ]ust ” This would cover stipulations in 
the nature of injunctions which the Council might think 
necessary to prevent continuing acts of injustice It should 
be noted that the Council has no freedom not to make the 
invitation to non-signatory states, once a dispute has been 
brought to its attention Whether it must do so on the 
sole demand of a non-signatory is obscure , it would appear 
that legally it should do so In view of recent events in 
Egypt the pomt is not wholly academic 

If the non-Member state accepts the obligations of the 
Protocol, it IS of course bound by the result to which the 
Protocol procedure leads and the dispu^-e is settled If the 
non-Member state refuses and attacks the signatory state 
it becomes an aggressor under the Protocol and the signa- 
tory state has a right to the application by the other signa- 
tories of whatever sanctions may be needed to defend it 
If the non-Member state refuses, but does nothing more, 
then the signatory state resumes its liberty of action and 
has a right to go to war against it It must be remembered 
that this nght of war only follows a definite refusal of all 
means of pacific settlement of the dispute by the non- 
Member state , it IS therefore not illogical It might lead 
to certain difficulties which have been discussed in Chapter 
III To what has there been said need only be added 
the consideration that the exercise of its right of war by the 
signatory state would be rendered difficult by the terms of 
the disarmament agreement which the International Con- 
ference will prepare For it could not exceed the limits so 
fixed without the express permission of the Council , and 
this permission would have to be given by unanimity The 
Council would certainly be reluctant to authorize an increase 
of armament for the purpose of facihtating a war which a 
non-signatory had not begun 
Only two points of practical interest arise out of the 
relations between signatones and non-Member states, but 
they raise what are perhaps the most formidable objections 
so far brought against the Protocol The first concerns the 
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effect on " neutral ” non-Member states of the application 
of sanctions , the second the maintenance of the existing 
status quo by force of arms agamst states which have never 
given their consent thereto 

Non-Member States and the Application of Sanctions. 

If sanctions are applied agamst any given state the 
signatory Powers taking part m them wiU m most cases 
desire to prevent all relations of every kind between the 
citizens of that state and the outside world This must 
usually affect the mterests of non-Member states who are 
not taking part m the sanctions, and who may have close 
economic and other mtercourse with the aggressor state 
Indeed, the first effgct of the isolation of the aggressor will 
be greatly to increase the profits to be made out of commerce 
with its government and people and thus pro tanto to stimu- 
late the desire of non-Member states to carry on their normal 
trade relations Thi§ being so, it is often asked whether 
the obhgation of the Protocol to take part m sanctions 
whenever war occurs will not involve signatory states m 
great diAculties with non-Members , and whether m particu- 
lar it will not brmg Great Bntam mto conflict with the 
government of the United States Some people go so far 
as to assert that it is inconceivable that Great Bntam 
should take part m League operations which might reqmre 
us to apply a naval blockade to Which the United 
States did not readily consent, and that to do so would 
mean a dangerous break with all the traditions of Anglo- 
American friendship and co-operation This aJgument 
requires examination 

I First, it IS plam that it is an objection not so much 
to the Protocol as to the Covenant The Covenant creates 
the original obligation to take part m economic sanctions, 
mcludmg blockades if they should be required , the Protocol 
does no more than extend this obhgation to every case of 
war. When this is pointed out, -the critics usually reply 
that if article 16 mvolves such unexpected risks of fnction 
with the United States, we should seek its revision and 
amendment without delay That this course is not one 
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which we can honourably adopt has been already argued 
But it IS true that the Protocol would add to the risks 
which article i6 is thus alleged to involve, if by extending its 
obligations to every case of war it increased the number of 
occasion^ on which sanctions were actually applied Again 
it has been already argued that aggressive and illegal war, 
with the consequent need for sanctions, is much more likely 
to occur under the system of the Covenant than under the 
stronger and more precise system of the Protocol, and that 
therefore the practical effect of the latter wiU be not to 
mcrease but to dimmish the burden and the risks m which 
our acceptance of the Covenant has involved us 
2 But, second, are the critics really justified in assuming 
that the application of sanctions would necessarily create 
fnction with nondVlember states ? Is it quite certain that 
even if such states are not bound beforehand to co-operate m 
measures against aggression they will be hostile to the 
application of such measures against an outlaw state ? The 
answer is by no means plainly what the cntics assume it 
must be There are strong grounds for thinking that if a 
state were proved aggressor by the impartial processes of 
the League, with the moral authority of nearly all the 
countnes of the world behind it, and if in the face of such 
impartial condemnation it persisted m aggressive violation 
of mtemational peace, the opinion of the American people, 
for example, would favour strongly those ■^ho made sacri- 
fices to restram it The case only needs to be plainly stated 
to show how strong an appeal it would make to the citizens 
and government of any enlightened and democratic state 
Nor does this contention rest on supposition alone During 
the Corfu crisis m 1923 many well-mformed American 
observers believed that if the League had desired to apply 
article 16 against Italy, the Amencan government would 
have raised no objection, and that it would have had the 
overwhelming support of its public opimon behind it And 
under the Protocol, of course, the crime of an aggressor 
against whom sanctions were applied would be incomparably 
more flagrant than Italy's action at Corfu 
Moreover, the method by which sanctions would be 
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applied would probably assist m secunng the acquiescence 
if not the active co-operation of such non-Members as the 
United States It would not usually occur that extreme 
measures would be required at once The most stnngent 
first step that is likely is an economic boycott In calling 
for such a boycott, the Qouncil would state its grounds, 
and would mvite the governments of non-Members like the 
United States to help the cause of peace and promote the 
rapid cessation of the sanctions by taking part m them , 
m other words it would mvite them temporarily to prevent 
relations between their citizens and the aggressor state 
If many states were already appl3nng the boycott, with the 
prospect of much stronger measures m the background, the 
large profits of trade with the aggressor might m any case 
be offset by its risks , this would increase the chance that 
such a government as the United States would not allow 
its citizens to help the aggressor to disturb the peace and 
to persist m the mternational cnme of aggressive war 

These arguments would apply with no less force if it were 
necessary to go beyond the boycott and apply an actual 
blockade There is every ground for thinking that the 
Umted States would at least passively accept, if it would 
not take an active part m, blockade measures agamst a 
state guilty under the Protocol of aggressive war 

3 But third, even if all these arguments proved false in 
the event, even if the United States had no sympathy with 
the coercive measures that were taken, would this be a fatal 
obstacle to carrying out the sanctions ? Would it necessarily 
create great friction between us and the United States ? 
Would it be a dangerous break with our traditional pohcy 
m the past ? 

In this case, the problem of a boycott differs from that 
of a blockade To the execution of a boycott non-Member 
states could not possibly object True, it might mcrease 
the risks of their trade with the aggressor , for this reason 
it might achieve its purpose eyen if they did not help , 
but smce it would m no way directly affect their rights, 
they could have no formal ground of complaint agamst its 
apphcation, 
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But a blockade, supported as it might have to be by 
naval measures on the open sea, would directly affect the 
rights and mterests of non-Member states Is it then un- 
thinkable that we should apply it against the commerce 
of the United States ? The first answer is that we have 
done it in the past, and only sOftecently as 1914, when we 
were a^t war and did everything m our power to stop Ameri- 
can ships from trading with the enemy Our " traditional 
pohcy" IS not then of great antiquity But it may be 
asked, would not the Protocol make new and serious diffi- 
culties which did not arise under blockade of the old descrip- 
tion ? It is not plain how it would Under the Protocol 
the states applying sanctions retam full belligerent rights 
under pre-League international law , this is expressly 
provided by the last sentence of artftle 10 Therefore, 
they could apply To the Umted States the rules of inter- 
national law, and under these rules the United States would 
have those nghts — no more and no less — which neutrals 
have The League blockade would hot differ in nature 
from previous blockades its estabhshment would require 
the same declaration to the enemy, the same notification 
to neutral governments, and no doubt the same constant 
negotiation with them as to the way m which it was con- 
ducted But so far from being more difficult than previous 
blockades, it would appear that blockades under the Protocol 
would be simpler apd easier m almost every way The fact 
that there would be hardly any neutrals besides the United 
States itself would definitely get nd of most of the things 
by which,, friction has hitherto been caused The law of 
contraband, for example, and the doctrine of " continuous 
voyage,” which both caused so much trouble in the past, 
would simply cease to matter Nor has it yet been shown 
that m any single way the Protocol will add to the difficulties 
of the operation 

Of course if there were any government like that of the 
Umted States which was hkely to resent the application of a 
blockade, or to make protests against its conduct, the whole 
diplomatic resources of the Members of the- League would be 
exhausted in attempts to find some friendly method of 
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accommodation, and no doubt the Bntxsh Government 
would take the lead But the mere fact that such protests 
might be made is not ground enough for tearing up the 
solemn treaty obligations of article x6 The truth is that 
if blockade is ever right, it would be right under the Protocol , 
that it would be justified both in law and in morahty , that 
non-Member states would be obhged by mtemational law 
to recognize it , that the rules of existmg international law 
would m large part at least fix their rights and duties , 
that the Protocol so far from mcreasmg causes of friction 
between, for example, Great Britain and the United States, 
would actually do away with causes which have made 
trouble m the past and which would do so again if we were 
ever mvolved in war of the pre-League description , and, 
finally, that if a great part of the world were joined together 
m common action and common sacrifice to restrain a con- 
victed aggressor state, it is almost inconceivable that the 
government of an enlightened and democratic people would 
allow its citizens to help the outlaw to persist in its resistance 
by sending it supplies, stiU less that it would actively protect 
them if 'they did so 

Does the Protocol Stereotype the Status quo ? 

The second practical question ansmg out of the relations 
of signatory and non-Member States concerns the stereo- 
typing of the status quo which, it is said,»the Protocol must 
inevitably cause Its provisions would prohibit war for 
whatever reason it might be begun However unjust the 
existmg frontiers of the world may be, however indefensible 
the treaties and rules under which states hve, no government 
will have the right of independent action to secure a change 
of any kind Not only that, but against any government 
that seeks to remedy what may be an intolerable injustice, 
the whole strength of the civihzed community of states 
will be orgamzed and apphed Nor is the loss of this 
mdependent right of action copipensated by any new 
pohtical or legal right to secure change when it may be 
required, through the impartial institutions of the League 
On the contrary, there will under the Protocol be no means 
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of obtaining change of any kind except by the express will 
and consent of all the states concerned, so that states are 
guaranteed for all time in their possession of their present 
territories and rights, however bad morally their present 
title may be and to whatever unforeseen results then- rights 
may in future lead Is it not ilnwise, it is asked, to give 
this world-wide guarantee , in particular, is it not unwise 
to give it at this moment, when the world, and especially 
Europe, is fid! of flagrant international wrongs that need 
redress ? Above aU, is it not midsummer madness to set 
it up against great states which do not accept the system 
of the Protocol, which are not Members of the League, 
which have not signed nor even recognized the Treaties 
which create the status quo, which indej^d violently protest 
against them and. claim as their own in law and justice 
temtones which have just been wrested from them by 
mihtary force ? Is Great Bntam senously to pledge itself 
to fight the Russian people to keep Bessarabia forever in 
Roumanian hands ? And even if a system of this kmd is 
now set up, will it not be certain that its own inherent 
unreality will cause its breakdown when the cruciSl test is 
once apphed ? 

These are formidable questions The pomts they raise 
may best be dealt with first in general prmciple and after- 
wards in their most difficult application, that of the problem 
of Russia and the Border states that have been carved out of 
what used to be her Empire 

1 To begm with, it may be confidently said that this 
agam is 'an objection not so much against the Protocol 
as agamst the Covenant itself Article lo has never been 
taken very senously m this country , but on the Continent 
it IS universally regarded as the foundation of the League 
By its terms " the Members of the League undertake to 
respect and preserve as against external aggression the 
temtonal mtegnty and existing pohtical independence of 
all Members of the LeaguoK” The language may be thought 
obscure, but the only mtelhgible mterpretation which it can 
be given means the abohtion of temtonal or political change 
by means of force It is the abohtion of conquest, or as it 
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has been phrased by M Rohn in the ablest study yet made 
upon the subject, '' I’lnterdiction de r6aliser des changements 
territonaux par la violence ” ^ This view of article 10 
was, as M Rohn shows, accepted by the Assembly as a 
whole after most exhaustive d^berations on motrons for its 
deletion moved by Canadi and afterwards withdrawn , and 
from their conclusions no British delegation expressed 
dissent 

2 But if there were not already the Treaty obhgations 
of article 10, m what sense could it be held that the Protocol 
" stereotypes ” the status quo ? It can only be said to do 
so because it abohshes altogether the right of aggressive 
war, and provides for joint action agamst the aggressor 
It only prevents, tljerefore, change by war or threat of war 
But it IS surely fair to claim that of all methods of secunng 
change war is incomparably the worst It might even be 
argued with some show of reason that, however it be begun, 
war always leads to more and worse mjustice than itremoves , 
and the evidence of fnuch history would support this argu- 
ment At the least it will be conceded that war, as a 
method' of securing justice, is a precarious expedient , 
wlule m itself it is so terrible a scourge that many even of 
those who put this objection forward agree that in present- 
day conditions the worst conceivable status quo is better 
than resort to arms But if that be once admitted, the 
whole case against the Protocol falls Straightway to the 
ground, for the only logical conclusion is that every effort 
must be made at whatever cost to do away with war, even 
if it be doubted whether such effort can in fact silcceed 

3 But the cntics may agree to this conclusion and still 
hold that, though war must be avoided, a threat of war, a 
right to appeal to arms if justice be refused, wih achieve 
the end they want It may be rephed that if a right of war 
be kept, it will soon or late be used the critics cannot 
have the best of both worlds Moreover, it will not only 
be used in cases of the critics’ ohoosing, but far more pro- 
bably in circumstances where no one could defend it on any 

1 Les Or\g%‘nes et l'(Et<vre de la Soctiti des Nations Edited by P Munch 
Vol II, p 46a 
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ground But apart from that, is it true that without its 
actual use an ultimate right of war will secure, or will 
even help towards securing, the changes m the status quo 
which justice may requue ? The Covenant already provides 
certain machinery designed to secure change by mutual 
consent , article 15, under which disputes “ which aim at 
revision ” can be dealt with by conciliation , article 11, 
under which a dangerous situation can be discussed even 
after League tribunals have declared existing legal nghts , 
above ail article 19, by which the Assembly is empowered 
to " advise the reconsideration by Members of the League 
of treaties which have become inapphcable, and the con- 
sideration of mtemational conditions whose continuance 
might endanger the peace of the world ’’ Wdl an ultimate 
right of war help, to secure the mutual consent without 
which these provisions cannot work? Will states make 
concessions under the threat of force to which otherwise 
they will not agree ? 

It was argued in Chapter V that they will not , that 
so far from makmg governments amenable to reason, a 
threat of force produces identically the opposite effect 
The answer may be put more strongly still It is the threat 
of war, the danger of mvasion, the necessities of military 
preparation and precaution which produce to-day most of 
the mjustices which it is desuable to remove 'tJjiis is 
most true of those parts of Central and Southern Europe on 
the condition of which the critics chiefly found their case 
The perpetual menace of attack under which the govern- 
ments and peoples m these regions hve itself creates the 
military and mihtanst pohaes which give to frontiers 
then simster sigmficance, and create the dangers to future 
peace which the present status quo involves Get nd of 
the threat of war, therefore, demihtanze European society, 
end the reactionary and repressive pohcies which the general 
staffs dictate, and a great part even of this problem of the 
status quo will thus be solved 

4 That, however, is only the negative part of the argu- 
ment for the Protocol There remains the positive and 
constructive part 
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It must be admitted that it is not enough to get nd of 
wax , it IS not enough to estabhsh order , with order must 
be reconciled the need for change If it were true that the 
Protocol would stereotype the status quo, that it would 
“ dam up ” the forces that make for change, its supporters 
would be few But its su{»porters beheve that so far from 
damming up these forces, the Protocol wiU mcreasfc their 
power, and wiU divert them from the channel of war, where 
they are plamly dangerous, to the channel of political 
discussion and debate 

The Covenant has already created the machmery which 
has been described for securmg change by mutual consent 
It IS rudimentary, perhaps, but it is founded on a new and 
vital pnnciple thf prmciple that the alteration of con- 
tractual rights contained in treaties shgll be effected by 
general discussion of Members of the community of states 
on the basis of the general mterests of society At the 
present stage of the development of international institutions 
this machmery can only work by consent of all the parties 
there is no government by majority But, it is said, will 
not tlii§ consent be impossible to obtain ? Even if the 
threat of war be useless for the purpose, will not its removal 
only leave things where they are? In other words, wdl 
the new pnnciple of article 19 lead to any practical result ? 
Will the Assembly and the Council with no force behind them 
be able to exercise persuasive force enough to induce a state 
to sacrifice the letter of its legal nghts against its apparent 
mterest ? 

There are grounds for holding that they will, that 
the new pnnciples of the Covenant are already bearing 
fruit, and that they hold promise for the future which 
justifies the highest hope He would be a bold man who 
said that no change m the status quo was taking place on 
the continent of Europe to-day In a hundred different 
ways the injustice of the Peace Treaties and the hardslnps 
that result from the new frontiers are being done away 
The organs of the League began the process By the 
system of Mmority Protection under the auspices of the 
League the greatest wrongs which frontiers can inflict — 
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denationalization and political disenfranchisement — ^have 
been abohshed almost at a blow ^ As the League control 
becomes effective, as the governments of the minority 
countries feel its power, so their pohcy is changed to suit 
the spint of the times The change in Poland has been 
complete , after some years of rreactionary repression, the 
Pohsh''Govemment is now resolute to solve its minority 
problems on liberal lines and has taken most of the necessary 
steps to achieve its end The same could be said of other 
countnes Bulgaria and Greece are two examples As a 
consequence, the tide of irredentism is receding, the 
minonties, now gathenng their strength — they number forty 
mdhon — in a smgle international organization, are founding 
all their action on the basic principle, of ^loyalty to the state 
within whose frontiers they hve The fact must be of deep 
significance to those who speak of the dangers of the present 
status quo 

The Economic and Transit organizations of the League 
have started similar profound and growing tendencies of 
change Their Conventions on Customs Formalities, Rail- 
way and other transit, and on kindred subjects, 'are but 
the most obvious results of a movement of opinion that is 
breaking down the whole reactionary pohcy of econoimc 
isolation The process is only now beginning, but the 
results already achieved are beyond all expectation The 
new pnnciple of international co-operation is taking root 
And the new conception which the governments are deriving 
from the League is backed by forces that are sometimes 
overlooked — ^international finance, international commerce, 
and the new power of democracy which in so much of Central 
and Southern Europe has only just been born It is not 
possible to measure how far these forces must increase the 
paper value of articles ii and 15 

And to the spirit of co-operation, to the expression which 
it receives m the whole organization and working of the 
League, , and to the effect which it must have m ordinary 
mternational disputes, there must be added the formal 
quasi-legislative machmery of change which article ig 

1 It is esUmatedthat m the Pohsh Sejm there will be, after the forth 
commg election, at least lao Minority deputies 
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provides It will be said that without the right to over- 
rule the will of an individual state the Assembly will be 
powerless , that its " advice ” will be advice and nothing 
more In theory that is true But in practice the opinion 
of the Assembly, formed after debate in full publicity, is 
already a weapon of considerable power With every year 
that passes, the Assembly, even more than the other ^organs 
of the League, is growing in strength and moral mfluence 
with such rapidity that it is fair to argue that m twenty 
years from now no state will be wilhng indefimtely to resist 
its unanimous or almost unanimous opinion If it were 
proved year after year that an existing treaty involved a 
real injustice, and if the Assembly repeatedly advised its 
reconsideration, it may be doubted if even the strongest or 
most obstmate of st'ates would not make^ whatever conces- 
sions the public opinion of the world demanded 

5 There is, moreover, another side to this contention 
Not only can it be argued as above that the machmery of 
the Covenant for securing change is already working well, 
and that it will work yet better as soon as Germany becomes 
a Member of the League , not only can it be said that before 
it will be put to senous tests it have grown immeasur- 
ably in power , it can also be argued that no better machin- 
ery can be devised which any government at present would 
accept This proposition, indeed, is evident if it is clearly 
stated There is no reasonable hope that any government 
wiU agree that its existing treaty, territorial or other legal 
nghts shall be overridden without its own consent Cer- 
tamly the British Government would be the last*of all'to 
agree to such a thmg The critics of the Left often forget 
that the British Empire beyond any other state is interested 
in the maintenance of the status quo Is it probable that 
we shall submit to foreign decision the rights of domestic 
jurisdiction over such questions as control of immigration ? 
Or is it likely that any Bntish Government would submit 
even such relatively simple temtpnal questions as those of 
Gibraltar, Malta, Cyprus, the Soudan ? 

What we wiU not accept ourselves we cannot impose 
on others It may be taken as certain that no nearer 
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approach, to a formal legislative process for secunng change 
tTian that contained in article 19 can be obtained to-day 

6 But if this be so, must nothing more be done ? Must 
every further effort to secure disarmament, security against 
aggression, the pacific settlement of disputes, be given up 
until a complete legislative process by majority vote has 
been evolved ’ Must the Covenant, emasculated by tenden- 
cious and violently disputed interpretations, remain for an 
indefinite time the last word of human wisdom in inter- 
national affairs ? 

For what is the logical conclusion of the argument ? 
If it IS wrong to create a system to prevent the violation 
of existing nghts by war, until those nghts can be changed 
at will by legislation, it is equally Vfiong to apply any 
legal rights unlesSruU the parties to any given dispute agree 
spontaneously to their application The most that can be 
justified is a process of concihation , the obligatory juris- 
diction of the Court is wrong , compulsory arbitration is 
wrong , the action of the Council is wrong when it seeks, 
as it always does, to settle disputes on the basis of 
any legal rights that may happen to exist TKe whole 
ideal of legal justice among states must be abandoned 
until a full-fledged constitutional federation has been set up 

This is " doctrine ” with a vengeance Happily it is 
doctrme which rests on false assumptions The great need 
of the present hour is not for change, it is for stabihty , 
not for the overriding of mternational obligations, but 
for then scrupulous observance Only so can the mutual 
confidence be created which will alone permit the ordered 
progress of international society Nor when this hour is 
past, when change becomes agam a pressing need, is there 
cause to doubt that article 19 will suffice to meet the situa- 
tion It may well be by then that its form will be developed , 
but whether it is or not is a secondary point For even 
now it is not too soon to say with confidence that in inter- 
national mstitutions, even more than m national mstitutions, 
pohtical forces outstnp the forms they use.’- It may well 

1 It may fairly be pointed out that in " the British League of Nations " 
there is no more legal machinery for secunng change than there is in 
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be that the less that is said of fonnal change, the freer and 
more complete wiU be the adaptation of legal rights to cur- 
rent needs What matters is that the forces which dominate 
in international politics should be those which make for peace, 
reconciliation, democracy, good government, not those which 
make for war, for armameilts, for reaction of every kmd 

7 It IS not these distant theoretical dangers thaf need 
make practical statesmen pause before they accept a system 
which mvolves a guarantee of the status quo against aggres- 
sive war It is rather the immediate apphcation of the 
system to some of the existing situationswhich, as somethink, 
already threaten war Of these Undoubtedly the most alarm- 
ing hes m the relations between Russia and the border states 
No one can predict Ijow the present government of Russia 
wiU evolve , but whatever its development niay be, it may 
at any time cease to be content with its present Western 
frontiers The Baltic states, the Eastern frontier of Poland, 
Bessarabia, all present problems that must disturb anyone 
who cares for future peace, and the cntics are nght to con- 
centrate attention on this aspect of the guarantee which 
the Prot 3 col involves For if it cannot be defended in 
the difficult cases, m the cases where it is most hkely to be 
used, it IS not really capable of defence at aU 

8 Under any system, Russia will be a grave danger to 
peace so long as she remains hostile and aloof There can 
never be security and mutual trust m Eastern Europe 
until she avails herself of the opportumty she has always” 
had to apply for Membership of the League, and to found 
her policy on the principles of its Covenant There are 
many who thmk that nothing can so hasten her apphcation 
as the general adoption of the Protocol It may be so In 
any case, if she does not come m, and if nothing is done to 
stabihze the situation further, it is not unreasonable to pre- 
dict that sooner or later war may break out between Russia 
and, say, Roumama That possibihty will quite certamly 

article 19 of the Covenant The Imperial Conference has only the advisory 
rights which the Assembly would have But no one proposes that India 
should have a right to go to war against South Africa because there is no 
legal means by winch the Empire as a whole can obh^e South Afnca to 
change its treatment of Indian citizens 



THE GENEVA PROTOCOL 


178 

and rapidly increase the scope and importance of the network 
of alhances which has already been built up If war comes, 
therefore, it will in all probability involve the greater part 
of Europe, if not indeed, as once before, the woild at laige 
It may fanly be doubted whether in such a situation Great 
Bntam would stand aside, whatever her previous under- 
takmgs might or might not be 

9 But m fact Great Britain has already abandoned 
isolation In the case supposed, she would be bound by 
the undertakings of the Covenant, and when the crisis came, 
she would honourably carry them out But the obligations 
of the Covenant, if a breach of Covenant occurs, as it almost 
inevitably would, are no more than those of the Protocol 
The effect of the Protocol wdl simply be to ensure that 
the obhgations cannot arise until Roumania has offered 
pacific settlement to Russia and has undertaken to abide 
by the result That is a safeguard which once more must 
not be overlooked It must also be remembered that the 
Protocol caimot come mto force at all until a scheme of 
disarmament has been earned out, and a system of mutual 
control set up If Russia joins m that scheme, tfs she will 
be invited to do, and as many good judges think it very 
probable that she may, the danger of war wiU be infinitely 
reduced Even if she does not jom in, the change in the 
pohtical atmosphere of all Europe will be profound, and 
Russian aggression by that very fact rendered more difficult 
* ‘ Moreover, it must be remembered that Roumama's treaty 
title to Bessarabia is not perfect, since Russia has not accepted 
it, and that neither she nor Russia has any decisive histoncal 
or ethnological claim to rule the provmce This helps to 
justify the view that no Roumanian government would long 
resist whatever recommendations the Assembly might make 
for the removal of injustice resultmg from the status quo 

10 There are also material considerations which it is 
right to note Russian aggression on the West is the most 
hkely of all causes to bring the system of the Protocol mto 
play But the burden of sanctions that would fall on Great 
Bntam m such a case would be relatively hght At first 
at all events we should evidently be called upon for naval 
help, while contmental countnes would have to co-operate 
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at once in land operations on a major scale Moreover, 
the burden which Russian aggression in the West would throw 
on us under the Protocol would evidently be far less than 
the burden of an ordmary war of alliances, which may well 
be the alternative 

II Further it is often "assumed without reason that 
Russian aggression must be towards the West Recent 
indications do not support the assumption The orientation 
of her pohcy appears now to be more towards the East, 
and if she remains irreconcilable she may stnke either East 
or West But Russian aggression m the East may threaten 
the safety of the British Empire m a dozen ways , during 
the 19th century fear' of the Russian menace was one of 
the mam motives of^ntish foreign pohcy An mstrument 
like the Protocol, which is a general guarantee, would bring 
us assistance which at a moment of crisis might be of m- 
calculable value Even if, therefore, the Russian menace 
in the West might impose an additional burden, it would 
be balanced, if not outweighed, by the reduction of what 
might be our burden if there were Russian aggression 
against lis or our interests in the East 

13 But even when these considerations and many more 
have been taken into full account, it remams impossible to 
give a dogmatic answer to the question whether it is to 
Great Bntain's mterest to join m a general guarantee that 
would include the present frontiers of Eastern Europe For 
the answer depends on the view that is taken of the systern 
of '' private ” war It is not possible to abohsh some wars 
and allow others It is not possible to exclude the danger 
spots from a general system Either we must get nd of all 
" private ” wars, and face the difficult cases which that will 
mvolve, or we must contmue as we are The supporters 
of the Protocol believe that m the contmuance of the system 
of private war hes the greatest of aU dangers to the stabihty 
of the British Empue They also beheve that if the world 
can be kept at peace for twentjw years the mstitutions of 
the League wih have power enough to solve by peaceful 
means whatever problems may then arise Those who agree 
with them wiU accept the Protocol and the responsibihties 
it miefht imnlv . those who do not will nehtlv hesitate 
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The Attitude of the Ex-Enemy Countries towards 
the Protocol, 

Since the injustices of the recent Treaties of Peace are 
the fomwiation of the case usually made against a system 
which guarantees the status qpo, it is not irrelevant to 
inquire what is the attitude towards the Protocol of those 
states which suffered by these treaties It must be re- 
membered that opinion m these states is very much alive 
to the fact that the Protocol would stabilize the existing 
situation 

1 The Austrian delegation at the Fifth Assembly was 
consistently favourable to the Protocol, and particularly 
to the total abolition of the right of war The Austrian 
Sociahsts are also warmly m favour 6f it 

2 The Bulganan Foreign Minister, Colonel Kalfoff, was 
a member of one of the Assembly Sub-Committees which 
prepared the first drafts of the Protocol, and signed the 
Protocol on behalf of his government before he left Geneva 

3 The leader of the Opposition m the Hungarian Parlia- 
ment, Count Apponyi, an ardent Nationalist, was a member 
of the sub-committee which prepared the " arbitral " clauses 
of the Protocol He was throughout an enthusiastic sup- 
porter of compulsory arbitration and of the abolition of the 
nght of war, although he recognized the effect of this on the 
question of the status quo He had the whole-hearted sup- 
port of his government 

On November 30, 1924, Count Apponyi, in an article in 
the Pester Lloyd, expounding and defendmg the Protocol, 
wrote as follows 

“The objection which might be raised from our point of view, 
that it stabihzes an mtemational pohtical state of things which 
W9 ourselves have no mterest to maintain, cannot be regarded 
as well-founded The Protocol contains guarantees for the rule 
of law as against the rule of force , it is true that these guarantees 
benefit m the first place the estabhshed state of things, but they 
have no exclusive relation fo that state of things, but rather to 
the rule of law as opposed to the prmciple of force That a 
state of things which we dishke wiU also derive benefit, as long 
as it exists, from those guarantees is an accident which cannot 



RELATIONS WITH NON-SIGNATORY STATES i8i 


be altered The remedy lies in the change of that pohtical 
situation itself, and the circumstances for such a change will 
certainly not be worse if abusive power is being checked ” 

4 German opinion is harder to gauge, but the following 
facts are important 

The German reply to thq Council on the Draft Treaty of 
Mutual Assistance put forward proposals almost identical 
with the greater part of the Protocol, mcluding the total 
abolition of the nght of war 
It was dunng the preparation of the Protocol that the 
German Government first announced that it was, in principle, 
anxious to ]oin the League They also made it known that 
they would in any case attend the Disarmament Conference 
when it met 

No member of t&e German Govemn^pnt has smce ex- 
pressed any objections to the Protocol on any ground, 
although a number of government declarations about the 
League have been made On January 30 Herr Luther, 
the German Chancellor, repl5ung to a speech by the French 
Prime Mimster on the problem of secunty m which the 
latter advocated very strongly the general adoption of 
the Protocol, declared that "he accepted on behalf of 
Germany M Hernot’s programme of arbitration, secuitty 
and disarmament " {Times, Jan 31, 1925) 

Herr Weis, the German Soaalist leader, spoke strongly 
for the Protocol at the recent meeting m Brussels of the 
Socialist and Trade Union Internationals The German 
delegation voted for a resolution urging its immediate 
adoption by the governments 

In the Polish Sejm the Protocol was recently put to the 
vote and the Government made it a question of confidence , 
it was carried by the votes of the German Minority deputies 


The attitude of the ex-enemy Governments is evidently 
of much importance m deternuiiirbg the value of the con- 
tention discussed above If they are content after full 
discussion to give up aU right to alter the status quo by 
force, it IS surely difficult for Great Britain to msist that 
they shall retain it 
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DISARMAMENT ARTICLES 17 and 21 
AND ASSEMBLY RESOLUTIONS 

There remain for consideration the provisions of the 
Protocol which relate to the reduction and limitation of 
armaments The^ decisions of the Firth Assembly on this 
part of their problem are embodied in articles 17 and 21, 
and m the resolutions by which the Protocol was accom- 
panied The effect of these articles and resolutions is as 
follows 

" An International Conference for the Reduction of 
Armaments ” is to be convened by the Council, aild to this 
Conference aU states, whether Members of the League or not, 
are to be invited 

The Conference is to meet on June 15th, 1925, if, by May 
1st of that year the Protocol has been ratified by a majonty 
of the permanent members of the Council (i e by tliree of 
the four Great Powers in the League — Great Britain, France, 
Italy and Japan) and by ten other states The Protocol 
was regarded by its authors as the foundation of the work 
which the Conference wiU do, and they were not willing 
that the Conference should even meet until its provisions 
had been brought potentially mto force by a large part of 
the world 

The Council is to prepare " a general programme for the 
reduction and liimtation of armaments ” which it shall lay 
before the Conference It^was intended that this " generd 
programme” should be not merely a statement of the 
techmcal prmciples upon which a disarmament agreement 
can be founded, but also a practical apphcation of these 
182 
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principles in the form of a Draft Convention, laying down 
the scales of armament which the Council hopes that the 
various countries attending the Cohference will agree not 
to exceed This " programme ” is to be “ communicated ” 
to the governments invited to the Conference at least three 
months before it meets , 

For the drafting of this programme, the Council is to 
appoint a Preparatory Committee of representatives of each 
of its Members, assisted by experts whom it shall choose 
These experts are to be mdependent persons not representing 
governments , the Assembly hoped and mtended that the 
Council would nommate those members of the Temporary 
Mixed Commission who m the past have led its work 

Wlien the Preparatory Committee has drawn up a draft 
programme the CoiSncil is to consider it, to amend it as it ' 
thinks fit, and to send it as its own proposal to the various 
governments This is the exact procedure adopted with 
great success when the Statute of the Permanent Court of 
International Justice was prepared It is clearly understood 
that the programme thus evolved shall be considered as the 
Council's programme , until its Members are agreed among 
themselves, therefore, no programme wiH be sent out to other 
states In preparmg its programme, the Council is in- 
structed by article 17 to take mto account all undertakings 
with regard to sanctions which may be made by states 
under the first two paragraphs of article 13 This means 
that before it can make proposals for a defimte scale of 
armaments, the Council will have to carry out comphcated 
and probably prolonged negotiations about the mnount of 
assistance which different states will undertake to give m 
case of need, and about the armaments which m view of these 
undertakings certain leading states wdl respectively accept 
There is no doubt that this part of its task will be as difficult 
as it IS important As an obviously useful supplement to 
these negotiations, the Council is mstructed by the Assembly 
resolutions to put the provisions of article iz into im- 
mediate effect, and to prepare the plans for the application 
of economic sanctions which are there foreseen If compre- 
hensive and workable plans were as a result agreed on before 
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the Conference met, it is plam that they would greatly 
strengthen the framework of the system of security on which 
its work was based 

The Council will no doubt endeavour, though probably 
not in the early stages, to secure the help of the United 
States and Russia in the wor]^ of preparation It may 
be dif^cult to do so But President Coohdge has already 
given a pledge that his Government would attend the 
Conference itself, and there is therefore ground for hoping 
that it would also assist in the preliminary work , while so 
far as Russia is concerned, it can be claimed that Russian 
representatives have taken part m the earher proceedings 
of the League concernmg armaments, though certainly at a 
time when the Russian Government was in a less difficult 
mood than it is m to-day ^ 

Thus when the Conference meets, it will have a general 
plan for its consideration, and to this plan the Members of 
the Council, mcluding four Great Powers, will be at least 
provisionally bound It may be that as the result of the 
Council’s previous consultations other states will also be 
provisionally committed to the proposals which this plan 
contains Moreover, every signatory of the Protocol will 
be bound by article 17 to “ participate ” in the Conference 
The word “ participate ” is vague, but it clearly mvolves 
not only a legal obhgation to attend the Conference, but 
a moral obhgation, of the strongest kind to make smcere 
epdeavours to accept and cany out whatever plan the 
Conference may adopt 

But when this has been said, it must be added that of 
course the Governments when they meet m Conference will 
be free to amend the Council’s plan m any way they like, 
to accept it or, if they feel compelled to do so, to reject it 

The Conference itself by article ai is to determine what 
shall constitute the technical "adoption of the plan for 
the reduction of armaments ” which is required to bring 
the Protocol into force It wiH also have to lay down the 
necessary conditions and tune limits for the execution of 
the plan of reduction by the vanous states which accept it 
—a very difficult matter—and the conditions m which the 
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plan may be declared by the Council to have been unfulfilled 
This last pomt is of much importance, since the non-ful- 
fihnent of the plan of disarmament wiU by paragraph 7 of 
article 21 render the whole Protocol null and void These 
thorny problems were not dealt with in the Protocol but 
were left for the Conference^o settle, because they constitute 
an essential part of the problem of disarmament, .and a 
considerable element in its technical difficulty Of course 
the Council will be expected to make proposals for their 
solution as part of its general programme, smce no proposals 
for disarmament would be complete which did not lay down 
how they should be practically carried out or the cucum- 
stances m which they must be deemed to have failed of 
execution 

It was the intention of the Assembly that the Council 
should appomt the Preparatory Coimmttee at its meeting 
m December 1924, m order that the Committee should 
draft the general programme m time for its despatch to the 
governments on March 15th, 1925 Tins tune-table was 
rendered impossible of fulfilment by the Council's postpone- 
ment of the question, at the request of the Bntish Govern- 
ment, until its next meeting m March 1925 The delay 
need not be regretted It appears to mean postponement 
of the practical results to which the Protocol would lead 
but in fact the time allowed by article 17 was much too 
short No workable plan could have been prepared by the 
date it fixed 


Such are the provisions of the Protocol on the subject 
of disarmament Only when they have led to definite 
acceptance of a plan of reduction by the Conference will 
the Protocol come into legal existence at all Until such 
a plan is adopted, ratifications, however numerous, will 
remain in a condition of suspended animation Not only 
so, but since non-fulfilment of this plan makes the whole 
Protocol null and void, it is only when disarmament has 
been actually carried out that the Protocol can become a 
definite and durable part of the pubhc law of the world 
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This fact provides the first reply to those critics who 
say that the disarmament provisions of the Protocol con- 
stitute a weak basis for the practical work of the mternational 
conference, and that if the governments had had any serious 
intention to disarm they would have made a much more 
definite pledge than it contauv? The governments could 
have made no stronger pledge of any kind , for if they do 
not disarm then: whole work will come to naught That 
fact will dominate the discussions of the Conference from 
the moment that it meets 

And the second reply *o these critics is that the pro- 
visions of the Protocol merely apply a plan already imposed 
upon the Members of the League Under article 8 of the 
Covenant the Members of the League recognize that the 
reduction of armaments is necessary , tlie Council is charged 
with a duty to " formulate plans for such reduction for the 
consideration and action of the several governments ” , 
these plans would obviously have to be considered and 
accepted at a general conference such as the Protocol 
proposes , and by paragraph 4 of the article it is only after 
they have been “ adopted by the several govefnments ” 
that " the hmits therem fixed are not to be exceeded without 
the concurrence of the Council ” Thus it was never ex- 
pected by the aiithors of the Covenant that disarmament 
could be achieved at a single blow They recognized that 
success was only possible through a procedure which by 
adequate preparation and negotiation would secure for 
the Council’s “ plans ” the voluntary and whole-hearted 
consent Of every government concerned 

It IS indeed plain that these particular critics have no 
case at aU, and that the provisions oi the Covenant and 
the Protocol embody all that it is practically possible to do 
It IS usually forgotten by those who most desire it that 
disarmament is an immensely intncate affair Its difficul- 
ties do not appear to those who only think of it in abstract 
terms No doubt these jdiificulties have been in some 
degree obscured by the spectacular success of the Washington 
Conference of 1921 That success led many who did not 
analyse it to beheve that inherently disarmament would 
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be a simple problem if the governments had the will to 
solve It It IS even beheved that the Waslungton success 
was preceded by no preparation or preliminary plan In 
fact nothing could be further from the truth The Washing- 
ton Conference was prepared with diligent carej and its 
success was due to specially^ favourable conditions of various 
different lands The whole resources of the American 
Government, with the unanimous and enthusiastic support 
of the American people, were thrown mto its work It had 
to deal with only five countries, of whom four were in great 
financial straits It so happened that aU their governments 
were wilhng to accept a ratio of naval strength based on 
the status quo — an immense pohtical advantage Most 
important of ah, it dealt only with naval armaments, which 
techmcahy present 5 . relatively simple problem For with 
naval forces various factors do not arise which comphcate 
the problems of land and aerial forces For example, the 
peace stiength of a navy hardly differs from its war strength , 
reserves either of men or weapons practicaUy do not count , 
concealment of naval forces is quite impossible , naval 
weapons'have no normal use for peaceful purposes , measure- 
ment and comparison of strength is easy, both by the test 
of total tonnage and by the comparable “ units ’’ of strength 
which the various categories of fightmg ships provide ^ 
For these reasons the Washmgton Conference, after much 
preparation and long negotiations, was able to solve part 
of the limited and relatively simple problem with which it 
dealt It IS sometimes forgotten that its agreement only 
covered two categories of fightmg umts— capital'ships and 
aircraft carriers It failed altogether when it tried to deal 
with submarines , it made no attempt to deal with other 
categories , it failed over aircraft Even for its hmited 
agreement' subsequent ratification was not easily obtained 
It would be absurd to minimize the great importance of its 
work, but it would be equally absurd not to recognize its 
limitations In December 1924 Mr Wilbur, the Secretary 

The practical advantages which result from these differences are well 
illustrated by the fact that no disputes have ever arisen contermng the 
execution by Germany of the naval clauses of the Peace Treaty 
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of the American Navy, wrote a paper in which he said 
that there must be another conference to deal with types 
of craft not covered by the Washington agreement, because 
the mcrease of such types in different navies may destroy, 
or IS even now destroying, the basic ratio of strength — the 
famous 55323 — on lyhich that whole agreement 
was built up 

The success of the Washington Conference, therefore, was 
only partial And it is certain that this kind of partial 
success would not suffice to bnng the Protocol into effect 
The problem which for this purpose the International 
Conference must solve is infinitely harder than the problem 
with which the delegates at Washmgton had to deal It 
must secure a plan which will be accepted, not by five govern- 
ments but by ne^ly sixty This plah must cover, not a 
small part of one class of weapons, but the whole armed 
forces by land, by sea and in the air, of aU or almost all the 
states which are invited to attend No world-wide con- 
ference wiU succeed unless it deals with the problem as a 
whole, for states which depend on one kind of mfiitary 
preparation will not accept reduction unless statfes which 
depend on other kinds will also agree to curtail the efforts 
which they make 

And the difficulty of dealing with the problem as a whole 
IS incomparably greater than the difficulty of deahng with a 
small part such as- came within the scope of the Washing- 
ton Conference On technical grounds alone some experts 
doubt whether any workable basis of agreement can be 
found They say that no government will freely accept 
the simple but drastic system of disarmament imposed on 
Germany and her Alhes by the Treaties of Peace, under 
which every detail of man power, enlistment, training, 
organization, arms, transport, and equipment is laid down 
Some more elastic system being necessary, therefore, they 
declare that the technical difficulties wiU be very great 
How IS the total strength of one country to be compared 
with that of another ? How is the power of one weapon 
to be measured against the power of another ? How are 
weapons to be Imuted at all ? How can secret preparations 
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and secret stores of arms and ammunition be prevented ? 
How are aircraft and gas to be dealt with ? How can 
reserves be sufficiently controlled to prevent great diverg- 
ence in the wai^ strength of different powers as compared 
with the strength they are allowed respectively to maintain 
in time of peace ? 

Besides these technical^ problems there are pphtical 
difficulties which a world-wide disarmament conference must 
overcome How shall it settle the ratio of strength of 
different powers ? Shall it adopt the status quo '> Shall 
it grant to each its maximum demands ? Shall it adopt 
a fixed percentage of these maximum demands ? Or on 
what other basis can its agreement to reduce be framed ? 
What arrangement shall it make about the carrying out of 
disarmament provisions when they have been once accepted ? 
How can it secure the effective co-operation of outside 
powers such as Russia and the United States ? If Russia 
will not come m, can it do anythmg at all ? These and other 
similar questions, which wiU occur to every one who thinks 
about the subject, are formidable indeed 

Of coarse it is absurd to say that such difficulties as 
these cannot be overcome Every machine of human 
making can be controlled by those who made it But 
though they can be overcome, the difficulties are not less 
serious than they seem They would make the task of a 
disarmament conference quite hopeless unless its work were 
very carefully prepared before it met This is the con- 
clusive justification, if any justification be required, for the 
procedure of preparation which the Protocol lays down 

It may well be, indeed, that the inherent difficulties of 
disarmament would render the task of a general conference 
hopeless unless it were summoned by the League of Nations 
and unless it worked on the basis of the positive obhgations 
which by article 8 of the Covenant the Members of the League 
have all assumed It is only by the constant pressure 
exerted by permanent international institutions, by the 
continued and systematic work which such institutions 
alone make possible, that success can be achieved in a 
matter so difficult as this The past history of the League’s 
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efforts on the subject is proof enough of this contention 
It IS probably true to say that no world-wide conference 
could even meet for the purpose of reducing and limiting 
warlilce preparations without the Protocol ■ or something 
very hke it But the Protocol could never have been 
drawn up except through the permanent institutions of 
the League Had the preliminary work been done by the 
old machinery of diplomacy and special conference it would 
long ago have come to naught If it had not penshed 
sooner, the rejection of the Draft Treaty of Mutual Assistance 
would have been its final blow It is therefore plain that 
the governments at the Fifth Assembly, if they did nothing 
else, at least rendered a service to the cause of disarmament 
by undertaking that their further efforts to execute the 
obhgationsof articles should be made th'fough the machinery 
of the League 

But if one condition of success is that the future work 
towards disarmament should be earned on through the 
institutions of the League, another is that the Protocol, or 
something very hke it, should be accepted as the basis of 
what IS done Enough has been said to show tlfht if the 
Protocol creates, as it is intended through its various pro- 
visions to create, an atmosphere of moral and matenal 
security, there wiU be at least a reasonable hope of practical 
results The disarmament agreement which the Confer- 
ence adopts may not mean at first a great reduction from 
existing scales of armament That wiU depend on the 
success of difficult negotiations first by the Council, as 
explained- above, and then by the Conference itself, and 
on the efficacy of the plans for economic sanctions which 
the Council has already started to prepare ^ 

But m any case the actual scale of armament which is 
adopted, the mitial reductions that are agreed to, are 
relatively a secondary affair What matters is that some 
agreement should be made, that some limits should be 
accepted which the governments wiU not exceed For this 
by itself will achieve the first great purpose of disarmament 
by stoppmg for the future the competition in preparation 

H * By a decision of the Council taken on October 3rd, 1924 
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which so often in the past has led to war > And it is reason- 
able to predict that once an initial agreement has been made 
further ' 1 eductions will be a simplfc matter When the 
technical cadre of a general disarmament convention is in 
existence, when the ratio between different countnes has 
been once established, mutual reductions in equal proportion 
should be easy to arrange ^As the new system buLlds,up an 
atmosphere of security and a sense of mutual trust, the 
umversal desire to lighten the burden of unproductive 
taxation will lead to further progress Initial reductions, 
therefore, are not of vital importance What matters now 
IS that a great opportunity of making a begmmng should 
not be lost, and that the forces gathered round the movement 
to disarm should not be allowed to dissipate 
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CONCLUSIONS 

An attempt has been made m the preceding pages to state 
the case for the Protocol as it stands It is no part of the 
purpose of this book to put forward alternative provisions 
to those which the Protocol contains ' That is not because 
there are not otfeer ways in which its objects might be 
achieved No doubt there are other ways, and if in its 
present form it does not secure enough support to enable 
the Disarmament Conference to meet, the Sixth Assembly 
will discuss whatever amendments may by then have been 
proposed •' 

That may mean delay But m a work of this importance 
all the time that is genuinely needed must be given No 
one will complain if the British Foreign Secretary once more 
asks the Council for a postponement when it meets in March, 
provided it is plam that the British Government is consider- 
mg the problem with a determmation that something shall 
be done It is that determmation which is essential For 
thongs cannot any longer be left just where they are The 
Covenant has been proved a work of genius, but it leaves 
vital questions open which, m the interests of states who 
mtend to honour their undertakings, must be settled. Nor 
can the League ever be the thing it should be until arma- 
ments have been limited and reduced Disarmament is 
a condition of its ultimate success , this has always been 
recognized from its earhest days neither Covenant nor 
Protocol was framed for a world distracted by competi- 
tion m mihtary preparation But disarmament can never 
be brought about unless general agreement can be reached 

' 192 
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on the essential substance of all the various parts of 
which the Protocol consists Not for nothing does the 
Report end with the warning, printed in Itahcs, that 
" there can he no arhtrahon or security without disarma- 
ment, nor can there he disarmament without arbitration and 
security ” 

For this reason it is not ^lossible to be content wrth the 
smaller incidental elements of progress to which the Protocol 
has already gained a very general consent the obligatory 
]unsdiction of the Permanent Court, the re-af&rmation of 
article 16, the preparation of concrete plans for its immediate 
apphcation It might be logical to proceed first by these 
important but more cautious steps But logic does not 
meet the needs of the present situation Our generation 
must get nd of the Jnihtarization of the^,world, and above 
all of Europe, which the preceding generation thrust upon 
it It IS a deep-rooted and malignant disease for which 
palhatives do not suffice, and of which civihzed society 
may die if it be not ended 

There are many who ardently desue every object for which 
the Protocol was made, but who yet doubt whether it does 
not go too fast Its authors were not unaware of the great- 
ness of their ambition " The Fifth Assembly,” the Report 
declares, " has undertaken a work of world-wide pohtical 
importance which, if it succeeds, is destmed profoundly to 
modify present pohtical conditions ” That is true There 
IS no pohtical question — ^be it the relations of Europe with 
Russia, the Franco-German problem, the Balkan uiprest, 
the immigration issue in the East, or even the nav^ base at 
Singapore— -which would not be profoundly changed if the 
system of the Protocol were once set up Its authors knew 
that if ,many governments stood aside, them work, just 
because it was ambitious, must come to naught They 
took the nsks which that mvolved, because they beheved 
that the governments of the Members of the League in the 
five short years of its existencg had learned to trust the 
mternational mstitutions through which they had already 
done so much And that is the essence of the matter 
Those who beheve that international institutions can be 

o 
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made and have been made to wort, want now to go forward 
Those who doubt it, hesitate But the faith of those who 
know Geneva is sure, because they have seen that there, 
as elsewhere, man is a political animal 
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ARTICLE 8 OF THE COVENANT OF THE LEAGUE OF 
NATIONS 

The Members of the League recognize that the mamtenance 
of peace requires the reduction of national armaments to the 
lowest point consistent with national safety and the enforce- 
ment by common action of international obhgations 
The Council, taking account of the geographical situation 
and circumstances of each State, shall formidate plans for such 
reduction for the consideration and action of the several Govern- 
ments 

Such plans shall be subject to reconsideration and revision 
at least every ten years 

After these plans shall have been adopted by the several 
Governments, the hmits of armaments therein fixed shall not 
be exceeded without the concurrence of the Council 
The Members of the League agree that the manufacture by 
private enterprise of munitions and implements of war is open 
to grave objections The Council shall advise how the evil 
effects attendant upon such manufacture can be prevented, 
due regard being had to the necessities of those Members of the 
League which are not able to manufacture the munitions aiui 
implements of war necessary for their safety 
The Members of the League undertake to interchange full 
and frank information as to the scale of their armaments, their 
military, naval and air programmes and the condition of such 
of their mdustnes as are adaptable to war-hke purposes 
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RESOLUTIONS ADOPTED BY THE TEMPORARY 
MIXED COMMISSION ON DISARMAMENT, in 
September 1933 

I No scheme for the reduction of armaments can ever be 
really successful unless it is general 

3 In the present state of the woild, the niajonty of Govern- 
ments would be unaide to accept the responsibility for a serious 
reduction of armaments unless they received in exchange a 
satisfactory guarantee for the safety of their countries 

3 Such a guarantee can be found in a general defensive agree- 
ment between aU the countries concerned, binding them to 
provide immediate and effective assistance in accordance with 
a pre-arranged plan in the event of one of them bemg,attacked, 
provided that the obligation to render assistance to a country 
attacked shall be hmited in principle to those countnes situated 
in the same part of the globe In cases, however, where, for 
historical, geographical, or other reasons, a country is in special 
danger of attack, detailed arrangements should be made for 
Its defence m accordance with the above-mentioned plan 

4 It is understood that the whole of the above resolutions 
are conditional on a reduction of armaments being carried out 
on hnes laid down beforehand, and on the provision of effective 
machinery" to ensure the realization and the maintenance of 
such a reduction 
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RESOLUTION XIV OF THE THIRD COMMITTEE 
OF THE THIRD ASSEMBLY 

(a) The Assembly having considered the report of the Tem- 
porary Mixed Commission on the question of a general Treaty 
of Mutual guarantee, being of opmion that this report can m 
no way af ect the coihplete validity of all the Treaties of Peace 
or other agreements which are known to e\ist between States , 
and considering that this report contains valuable suggestions 
as to the methods by which a Treaty of Mutual Guarantee could 
be made effective, is of opmion that 

1 No scheme for the reduction of armaments, withm 
the meaning of Article 8 of the Covenant, can be fuHy 
successful unless it is general 

2 In the present state of the world many Governments 
would be unable to accept the responsibility for a serious 
reduction of armaments unless they received in exchange 
a satisfactory guarantee of the safety of their country 

3 Such a guarantee can be found in a defensive agree- 
ment which should be open to all coujitnes, bmding them 
to provide immediate and effective assistance in accord- 
ance with a pre-arranged plan in the event of one of therfi 
being attacked, provided that the obhgation to render 
assistance to a country attacked shall be hmited In pnnciple 
to those countries situated in the same part of the globe 
In cases, however, where, for historical, geographical, or 
other reasons, a country is m special danger of attack, 
detailed arrangements should be made for its defence in 
accordance with the above-mentioned plan 

4 As a general reduction of armaments is the object of 
the three preceding statements, and the Treaty of Mutual 
Guarantee the means of achieving that object, previous 
consent to this reduction is therefore the first condition of 
the Treaty 

This reduction could be earned out either by means 
of a general treaty, which is the most desirable plan, or 
-■ 197 
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by means of partial treaties designed to be extended and 
open to all countries 

In the former case, the Treaty will carry with it a general 
reduction of armaments In the latter case, the reduction 
should be proportionate to the guarantees afforded by the 
Treaty 

The Council of the League, after having taken the advice 
of Temporary Mixed Commission, which will examine 
how each'of these two systems could be carried out, should 
further formulate and submit to the Governments for their 
consideration and sovereign decision the plan of the 
machinery, both political and mihtary, necessary to bring 
them clearly into effect 

(b) The Assembly requests the Council to submit to the various 
Governments the above proposals for their observations, and 
requests the Temporary Mixed Commission to continue its 
investigations, and, in order to give precisign to the above state- 
ments, to prepare a ’draft treaty embodying the principles con- 
tamed therein 
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FIFTH ’ASSEMBLY 

RESOLUTION ADOPTED BY THE ASSEMBLY AT ITS 
MEETING HELD ON SATURDAY, September 6, 
1924 

The Assembly, 

Noting the declarations of the Governments represented, 
observes with satisfaction that they contam the basis of an 
imderstandmg tending to estabhsh a secure peace, 

Decides as follows . 

With a view to reconcihng in the new proposals the 
divergences between certain pomts of view which have 
been expressed and, when agreement has been reached, 
to enable an international conference upon armaments to 
be summoned by the League of Nations at the earhest 
poss^^)le moment 

(1) The Third Committee is requested to consider the 
material deahng with secunty and the reduction of arma- 
ments, particularly the observations of the Governments 
of the draft Treaty of Mutual Assistance prepared in pur- 
suance of Resolution XIV of the third Assembly and other 
plans prepared and presented to the Secretary-General 
smce the pubhcation of the draft Treaty, and to examine 
the obhgations contamed m the Covenant of the League 
in relation to the guarantees of secunty which a resort 
to arbitration and a reduction of armaments may require 

( 2 ) The First Committee is requested — 

(а) to consider, m view of possible amendments, the 
articles in the Covenant relating to the settlement of dis- 
putes 

(б) to examine within what limits the terms of Article 

36, paragraph 2 , of the Statute establishing the Permanent 
Court of International Justice might be rendered more 
precise and thereby facihtate the more general acceptance 
of the clause , 

And thus strengthen the sohdanty and the secunty of the 
nations of the world by settlmg by pacific means aU disputes 
which may anse between States 
109 , 
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THE COVENANT OF THE LEAGUE OF NATIONS 

[the preamble] 

THE HIGH CONTRACTING PARTIES 

In order to promote international co-operation and to aclucve 
international peace and security 
by the acceptance of obligations not to resort to war, 
by the prescription of open, ]ust and'’ honourable lelations 
between nation®, 

by the firm estabhshment of the understandings of inter- 
national law as the actual rule of conduct among Govern- 
ments, and 

by the maintenance of justice and scrupulous respect for all 
treaty obhgations in the dealings of organized peoples with 
one another, 

Agree to this Covenant of the League of Nations 
ARTICLE I [membership] 

The ongmal Members of the League of Nations shall be those 
of the Signatories which are named m the Annex to this Covenant 
and also such of those other States named in the Annex as shall 
accede without reservation to this Covenant Such accession 
shall be effected by a Declaration deposited with the Secretariat 
■within two months of the coming into force of the Covenant 
Notice thereof shall be sent to all other Members of the League 
Any fully self-governing State, Domimon or Colony not named 
in the Annex may become a Member of the League if its admission 
is ameed to by two-thuds of the Assembly, piovided that it 
shall give elective guarantees of its sincere intention to observe 
its international obligations, and shall accept such regulations 
as may be prescribed by the League in regard to its military, 
naval and air forces and armaments 
Any Member of the League may, after two years' notice of 
its mtention so to do, withdraiy from the League, provided that 
all its international obligations and all its obligations under 
this Covenant shall have been fulfilled at the time of its with- 
drawal 
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ARTICLE 2 [executive machinery] 

The action of the League under this Covenant shall be efiected 
through the instrumentality of an Assembly and of a Council, 
with a permanent Secretariat 

ARTICLE 3 [assembly] 

The Assembly shall consist of Representatives of the Members 
of the League 

The Assembly shall meet lit stated mtcrvals and from time 
to time as occasion may require at the Seat of the League or at 
such other place as may be decided upon 
The Assembly may deal at its meetings with any matter within 
the sphere of action of the League or affecting the peace of the 
world 

At meetings of the Assembly each Member of the League 
shall have one vote, and may have not more than three Repre- 
sentatives , 

ARTICLE 4 [couNCii] 

The Council shall consist of Representatives of the Prmcipal 
Allied and Associated Powers, together with Representatives of 
four other Members of the League These four Members of the 
League shall be selected by the Assembly from time to tune 
in its discretion Until the appointment of the Representatives 
of the four ^ Members of the League first selected by the 
Assembly,* Representatives of Belgium, Brazil, Spain and Greege 
shall be members of the Council 
With the approval of the majority of the Assembly, the Council 
may name additional Members of the League whose Repre- 
sentatives shall always be members of the Council , the Council 
with like approval may increase the number of Members of the 
League to be selected by the Assembly for representation on 
the Council “ , 

The Council shall meet from time to time as occasion may 
require, and at least once a year, at the Seat of the League, or 
at such other place as may be decided upon 
The Council may deal at its meetings with any matter within 
the sphere of action of the League or affectmg the peace of the 
world 

Any Member of the League not represented on the Council 
s1in.11 be mvited to send a Representative to sit as a member 

^ In September, 1922, the Third Assembly raised the number of non 
permanent Members of the Council to six 

• Article 4, as amended has the follgwing clause inserted here — 

The Assembly shall fix by -i two-thirds majority the rules dealmg with 
the election of the non permanent Members of the Council, and parti- 
cularly such regulations as relate to their term of office and the conditions 
of re ehgibihty 
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at any meeting of the Council during the consideration of matters 
specially affecting the interests of that Member of the League 
At meetings of the Council, each Mcmbei of the League repre- 
sented on the Council shall have one vote, and may have not 
more than one Representative 

ARTICLE 5 [VOTING and procedure] 

Except where otherwise cxpicssly provided in this Covenant 
or by the terms of the present Trdaty, decisions at any meeting 
of the Assembly or of the Council shall reqmie the agreement 
of all the Members of the League represented at the meeting 
All matters of procedure at meetings of the Assembly or of 
the Council, includmg the appointment of Committees to investi- 
gate particular matters, shall be regulated by the Assembly 
or by the Council and may be decided by a majonty of the 
Members of the League represented at the meeting 
The first meeting of the Assembly and the first meeting of 
the Council shall be summoned by the Pfesidcnt of the United 
States of America ♦ 

ARTICLE 6 [SECRETARIAT] 

The permanent Secretariat shall be established at the Seat of 
the League The Secretariat shall comprise a Secretary-General 
and such secretaries and staff as may be required 
The first Secretary-General shall be the person named in the 
Annex , thereafter the Secretary-General shall be appointed by 
the Council with the approval of the majority of the Assembly 
The secretanes and staff of the Secretariat shall be appointed 
by the Secretary-General with the approval of the Council 
The Secretary-General shall act m that capacity at all meet- 
ings of the Assembly and of the Council 
^ The expenses of the Secretariat shall be borne by the Members 
qf the League in accordance with the apportionment of the 
expenses of the International Bureau of the Universal Postal 
Union 

ARTICLE 7 [seat qualifications for officials immunities] 
The Scat of the League is established at Geneva 
The Council may at any time decide that the Seat of the 
League shall be estabhshed elsewhere 
AU positions under or m connection with the League, includmg 
the Secretariat, shall be open equally to men and women 
Representatives of the Members of the League and officials 
of the League when engaged on the business of the League shah 
enjoy diplomatic privileges and immunities 

^ Arhcle 6 Th%s last paragraph as amended, reads — 

The expenses of the League shall be borne by the Members of the League 
in the proportion decided by the Assembly, 
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The buildings and other property occupied by the League 
or its ofhcials or by Representatives attending its meetings shall 
be inviolable 

ARTICLE 8 [reduction of armaments] 

The Memhcrs of the League recognize that the mamtenance 
of peace requires the reduction of national armaments to the 
lowest point consistent with Rational safety and the enforce- 
ment by common action of international obhgatiojis 
The Council, taking account of the geographical situation and 
circumstances of each State, shall formulate plans for such 
reduction for the consideration and action of the several Govern- 
ments 

Such plans shall be subject tq reconsideration and revision 
at least every ten years 

After these plans shall have been adopted by the several 
Governments, the limits of armaments therein fixed shall not 
be exceeded without 1Sie concurrence of the Council 
The Members of the League agree that the manufacture by 
private enterprise of munitions and implements of war is open 
to grave objections The Council shMl advise how the evil 
effects attendant upon such manufacture can be prevented, due 
regard being had to the necessities of those Members of the 
League which are not able to manufacture the munitions and 
implements of war necessary for their safety 
The Members of the League undertake to interchange full and 
frank mformation as to the scale of their armaments, their 
mihtary, naval and air programmes and the condition of such 
of their industnes as are adaptable to war-like purposes 

ARTICLE 9 [PERMANENT MILITARY COMMISSION] 

A permanent Commission shall be constituted to advise the 
Council on the execution of the provisions of Articles i and ^ 
and on mihtary, naval and air questions generally 

ARTICLE 10 [GUARANTEES AGAINST AGGRESSION] 

The Members of the League undertake to respect and preserve 
as against external aggression the territorial mtegnty and exist- 
ing political independence of all Members of the League In 
case of any such aggression or in case of any threat or danger 
of such aggression the Council shall advise upon the means by 
which this obligation shall be fulfilled 

ARTICLE II [ACTION IN CASE OF WAR OR DANGER OF WAR] 
Any war or threat of war, whether immediately affectmg any 
of the Members of the League or not, is hereby declared a matter 
of concern to the whole League, and the League shall take any 
action that may be deemed wise and effectual to safeguard the 
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peace of nations In case any such emergency should aiise the 
Secretary-General shall on the request of any Member of the 
League forthwith summon a meeting of the Council 

It IS also declared to be the fnendly right of each Member of 
the League to bnng to the attention of the Assembly or of the 
Council any circumstance whatever affecting international 
relations which threatens to disturb intcrnationtd peace or the 
good understanding between nations upon which peace depends 

ARTICLE 12 [disputes to be submitted to arbitration or 
inquiry] 

^ The Members of the League agree that if there should arise 
between them any dispute likely to lead to a rupture, they will 
submit the matter either to arbitiation or to mtimry hy the 
Council, and they agree m no case to resort to war until three 
months after the award by the arbitrators or the loport by the 
Council 

In any case under tins Article the aujard of the arbitrators 
shall be made witlun a reasonable time, and the report of the 
Council shall be made within six months after the submission 
of the dispute 

ARTICLE 13 [arbitration or disputes] 

® The Members of the League agree that whenever any dispute 

*■ Arhcle 12, as amended, reads — • 

The Members of the League agree that if there should arise between 
them any dispute likely to lead to a rupture, they will submit Ibe matter 
either to arbitration or ]udi,c%al settlement or to inquiry by the Council, and 
they agree fti no case to resort to war until throe months after the award 
by the arbitrators or the judicial decision, or the report by tho Council 

In any case under this Article the award of the arbitrators or the judicial 
decision shall be made within a reasonable time, and the report of the 
Council shall be made within six months after the submission of tho 
dispute 

'Article 13, as amended, would read — 

The Members of tho League agree that, whenever any dispute shall 
arise between them which they recognize to be suitable for submission 
to arbitration or judicial settlement, and which cannot bo satisfactorily 
settled by diplomacy, they wjl submit the whole subject-matter to aibi- 
tration or judicial settlement 

Disputes as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact whiuh if established, 
would constitute a breach of any international obligation, or as to tho 
extent and nature of the reparation to be made for any such breach, are 
declared to be among those ■which are generally suitable for submission 
to arbitration or judicial settlement 

For the consideration of any such dtspnU, the court to which the case is 
referred shall be the Permanent Court of International Justice, established 
in accordance with Article 14, or any tribunal agreed on by the parties to the 
dispute or stipulated in any connection existing between them 

The Members of 'the League agree that they will carry out in full good 
faith any award or decision that may be rendered, and that tliey will not 
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shall anse between them which they recognize to be suitable 
for submission to arbitration and which cannot be satisfactorily 
settled by diplomacy, they will submit the whole subject-matter 
to arbitration 

Disputes as to the interpretation of a treaty, as to any question 
of international law, as to the existence of any fact which if 
established would constitute a breach of any international 
obligation, or as to the extent and nature of the reparation to 
be made foi any such breach,' are declared to be qmong those 
which are generally suitable for submission to arbitration 

For the consideration of any such dispute the court of arbi- 
tration to which the case is referred shall be the court agreed 
on by the parties to the dispute or stipulated m any convention 
dxistmg between them 

The Members of the League agree that they will carry out in 
full good faith any award that may be rendered, and that they 
will not resort to war against a Member of the League which 
complies therewith In the event of any failure to carry out 
such an award, the Council shall propose what) steps should be 
taken to give effect thereto 

ARTICLE 14 [permanent court of international justice] 

The Council shall formulate and submit to the Members of 
the League for adoption plans for the estabhshment of a Per- 
manent Cpurt of International Justice The Court shall be 
competent to hear and determine any dispute of an international 
character which the parties thereto submit to it The Court 
may also give an advisory opinion upon any dispute or question 
referred to it by the Council or by the Assembly 

ARTICLE 15 [disputes not submitted to arbitration] 

^ If there should anse between Members of the League any 
dispute hkely to lead to a rupture, which is not submitted to 
arbitration in accordance with Article 13, the Members of the 
League agree that they will submit the matter to the Council 
Any party to the dispute may effect such submission by givmg 
notice of the existence of the dispute to the Secretary-General, 


rosorl to war against any Member of the League that comphes therewith 
In the event of any failure to carry out such an award or decision, the 
Council shall propose what steps should be taken to give effect thereto 
^Article 15 The first paragraph, as amended reads — ^ , 

If there should arise between Members of the League any dispute likely 
to lead to a rupture which is not submitted to arbitration or judicial 
seitlement, in accordance with Article i^, the Members of the League a^ee 
that they will submit the matter to the Council Any party to the dis- 
pute may effect such submission by givmg notice of the existence of the 
dispute to the Secretary-General, who will make all necessary arrange- 
ments for a full investigation and consideration thereof 
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who will make all necessary arrangements for a full investiga- 
tion and consideration thereof 
For this purpose the parties to the dispute will communicate 
to the Secretary-Generi, as promptly as possible, statements 
of their case, with all the relevant facts and papers, and the 
Council may forthwith direct the publication thereof 
The Council shall endeavour to effect a settlement of the 
dispute, and if such efforts are successful, a statement shall 
be made pubhc giving such fadts and explanations regarding 
the dispute'and the terms of settlement thereof as the Council 
may deem appropnate 

If the dispute is not thus settled, the Council either unani- 
mously or by a majority vote shall make and publish a report 
containing a statement of the facts of the dispute and the recom- 
mendations which are deemed just and proper in regard thereto 
Any Member of the League represented on the Council may 
make pubhc a statement of the facts of the dispute and of its 
conclusions regarding the same r 

If a report by the Council is unanimously agreed to by the 
members thereof other than the Representatives of one or more 
of the parties to the dispute, the Members of the League agree 
that they will not go to war with any party to the dispute which 
comphes with the recommendations of the report 
If the Council fails to reach a report winch is unanimously 
agreed to by the members thereof, other than the ]^eprcsenta- 
tives of one or more of the parties to the dispute, the Members 
of the League reserve to themselves the right to take such action 
as they shall consider necessary for the maintenance of right 
and justice 

If the dispute between the parties is claimed by one of them, 
and IS found by the Council to anse out of a matter which by 
mtemational law is solely within the domestic jurisdiction of 
“that party, the Council shall so report, and shall make no recom- 
mendation as to its settlement 
The Counal may m any case under this Aiticle refer the dispute 
to the Assembly The chspute shall be so referred at the request 
of either party to the dispute, provided that such request be 
made withm fourteen days after the submission of the dispute 
to the Council 

In any case referred to the Assembly, all the provisions of this 
Article and of Article 12 relating to the action and powers of 
the Council shall apply to the action and powers of the Assembly, 
provided that a report made by the Assembly, if concurred 
m by the Representatives of those Members of the League repre- 
sented on the Council and of a majonty of the other Members 
of the League, exclusive in each case of the Representatives of 
the parties to the dispute, shall have the same force as a report 
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by the Council concurred in by all the members thereof other 
than the Representatives of one or more of the parties to the 
dispute 

ARTICLE 16 [" SANCTIONS of the league] 

^ Should any Member of the League resort to war m disregard 
of its covenants under Article 12, 13, or 15, it shall ipso facto 
be deemed to have committed an act of war against all other 
Members of the League, whiih hereby undertake immediately 
to subject it to the severance of aU trade or financial relations, 
the prohibition of all intercourse between their nationals and 
the nationals of the covenant-breakmg State, and the prevention 
of all financial, commercial or personal intercourse between the 
nationals of the covenant-breakmg State and the nationals of 
any other State, whether a Member of the League or not 
It shall be the duty of the Council in such case to recommend 
to the several Governments concerned what effective mihtary, 
naval or air force the Members of the League shall severally 
contnbute to the armea forces to be used to protect the covenants 
of the League 
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steps to afford passage through their territory to the forces of 
any of the Members of the League which are co-operating to 
protect the covenants pf the League 
Any Member of the League which has violated any covenant 
of the League may be declared to be no longer a Member of 
the League by a vote of the Council concurred in by the Repre- 
sentatives of aU the other Members of the League represented 
thereon 

ARTICLE I7 [DISPUTES with non-members] 

In the event of a dispute between a Member of the League 
and a State which is not a Member of the League, or between 
States not Members of the League, the State or States not 
Members of the League shall be invited to accept the obligations 
of Membership m the League for the purposes of such dispute, 
upon such conditions as the Council may deem just If such 
invitation is accepted, the provision of Articles 12 to 16 inclusive 
shall be applied With such modifications as may be deemed 
necessary by the Qiuncil 

Upon such invitation being given the Council shall imme- 
diately institute an inquiry into the circumstances of the dispute 
and recommend such action as may seem best and most effectual 
m the circumstances 

If a State so invited shall refuse to accept the obligations of 
membership in the League for the purposes of suph dispute, 
and shall resort to war against a Member of the League, the 
provisions of Article 16 shall be applicable as against the State 
taking such action 

If both parties to the dispute when so invited refuse to accept 
the obhgations of membership in the League foi the purposes 
of such dispute, the Council may take such measures and make 
such recommendations as will prevent hostilities and will result 
jm the settlement of the dispute 

ARTICLE 18 [registration and publication of all future 
treaties] 

Every treaty or international engagement entered into here- 
after by any Member of the League shall be forthwith registered 
with the Secieianat and shall as soon as possible be published 
by it No such treaty or international engagement shall be 
bindmg until so registered 

ARTICLE 19 [review of treaties] 

The Assembly may from time to time advise the reconsidera- 
tion by Members of the League of treaties which have become 
mapphcable and the consideration of mteinational conditions 
whose contmuance might endanger the peace of the world 
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ARTICLE 20 [ABEOGAtlON OF INCONSISTENT OBLIGATIONS] 

The Members of the League severally agree that this Covenant 
IS accepted as abrogating Si obhgations of understandmgs inter 
se which are inconsistent with the terms thereof, and solemnly 
undertake that they wiU. not hereafter enter into any engage- 
ments inconsistent with the terms thereof 
In case any Member of the League shall, before becoming a 
Member of the League, have undertaken any obhgations mcon- 
sistent with the terms of this* Covenant, it shall be the duty of 
such Member to take immediate steps to procure its release 
from such obhgations 

ARTICLE .21 [engagements that remain valid] 

Nothing in this Covenant shall be deemed to affect the vahdity 
of international engagements, such as treaties of arbitration or 
regional understandings hke the Monroe doctnne, for securing 
the maintenance of peace 

ARTICLE 22 [mandatories control of goLONiES and terri- 
tories] 

To those colomes and temtones which as a consequence of 
the late war have ceased to be under the sovereignty of the 
States which formerly governed them and which are inhabited 
by peoples not yet able to stand by themselves under the strenu- 
ous conditions of the modem world, there should be apphed the 
principle that the weU-bemg and development of such peoples 
form a sacred trust of civilization and that securities for the 
performance of this tmst should be embodied m this Covenant 
The best method of givmg practical effect to this prmciple is 
that the tutelage of such peoples should be entrusted to advanced 
nations who by reason of their resources, their expenence or 
their geographical position can best undertake this responsi- 
bility, and who are wilhng to accept it, and that this tutelage 
should be exercised by them as Mandatones on behalf of the 
League 

The character of the mandate must differ accordmg to the 
stage of the development of the people, the geographical situa- 
tion of the temtory, its economic conditions and other similar 
circumstances 

Certain commumties formerly belongmg to the Tmkish Empire 
have reached a stage of development where then existence as 
independent nations can be provisionally recogmzed subject to 
the rendermg of admmistrative advice and assistance by a Man- 
datory until such time as they, are able to stand alone The 
wishes of these commumties must be a principal consideration 
in the selection of the Mandatory 

Other peoples, especiaUy those of Central Africa, are at such 
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a stage that the Mandatory must be responsible for the adminis- 
tration of the territory under conditions which will guarantee 
freedom of conscience and rohgion, subject only to the main- 
tenance of public order and morals, the prohibition of abuses 
such as the slave trade, the aims traffic and the liquor traffic, 
and the prevention of the establishment of fortifications or 
mihtary &nd naval bases and of military training of the natives 
for other than police purposes and the defence of territory, and 
wiU also secure equal opportunities for the trade and commerce 
of other Melhbeis of the League 
There are temtones, such as South-West Africa and certain 
of the South Pacific Islands, which, owing to the sparseness of 
their population, or their small size, or their remoteness from 
the centres of cmhzation, or their geographical contiguity to 
the territory of the Mandatory, and othei circumstances, can be 
best administered under the laws of the Mandatory as integral 
portions of its terntory, subject to the safeguards above-men- 
tioned in the interests of the indigenous population 
In every case of mandate, the Mandatory shall render to the 
Council an annual re^iort in reference to the territory committed 
to its charge 

The degree of authority, control, or administration to be 
exercised by the Mandatory shall, if not previously agreed upon 
by the Members of the League, be cxphcitly defined in each 
case by the Council 

A permanent Commission shall be constituted to receive and 
examine the annual report of the Mandatories and to advise 
the Council on all matters relating to the obseivanco of the 
mandates 

ARTICLE 23 [SOCIAL activities] 

Subject to and in accordance with the provisions of inter- 
national conventions existing or hereafter to be agreed upon, 
the Members of the League 

(а) endeavour to secure and maintain fair and humane 
conditions of labour for men, women, and children, both 
in their own countries and in all countries to which their 
commercial and mdustnal relations extend, and for that 
purpose will estabhsli and maintain the necessary inter- 
national organizations , 

(б) undertake to secure just treatment of the native 
inhabitants of terntories under their control , 

(c) wiU entrust the League with the general supervision 
over the execution of agreements with regard to the traffic 
in women and children, and the traffic in opium and other 
dangerous drugs , 

(<f) wiU entrust the League with the general supervision 
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of the trade in arms and ammumtion with the countries 
in which the control of this traffic is necessary m the common 
interest , 

{e) will make provision to secure and mamtain freedom 
of communications and of transit and eqmtable treatment 
for the commerce of aU Meml^ers of the League. In this 
connection, the special necessities of the regions devastated 
during the war of 1914-1918 shah be home m mind , 

(/) will endeavour to take steps m matters of jnterflational 
concern for the prevention and control of disease 
ARTICLE 34 [international bureaux] 

There shall be placed under the direction of the League all 
international bureaux already estabhshed by general treaties 
if the parties to such treaties consent AH such international 
bureaux and all commissions for the regulation of matters of 
international interest hereafter constituted shall be placed under 
the direction of the League 

In all matters of international mterest which are regulated 
by general conventions but which are no*t placed under the 
contaol of mternational bureaux or commissions, the Secretariat 
of the League shall, subject to the consent of the Council and 
if desired by the parties, collect and distribute aU relevant mf or- 
mation and shall render any other assistance which may be 
necessary or desirable 

The Council may include as part of the expenses of the Secre- 
tariat the expenses of any bureau or commission which is placed 
under the direction of the League 
ARTICLE 25 [promotion of red cross] 

The Members of the League agree to encourage and promote 
the estabhshment and co-operation of dulyauthonzed voluntary 
national Red Cross orgamzations having as phrposes the improve- 
ment of health, the prevention of disease and the mitigation of 
suffenng throughout the world 
ARTICLE 36 [amendments] 

^ Amendments to this Covenant wiU take effect when ratified 
1 Article 26, as amended, reads — 

Amendments to the present Covenant the text of which shall have 
been voted by the Assembly on a three fourths majority m which there 
shall be included the votes of all the Members of the Council represented 
at the meetmg, will take effect when ratified by the Members of the League 
whose Representatives composed the Council when the vote was taken 
and by the majority of those whose Representatives form the Assembly 
If the required number of ratifications shall not have been obtained 
withm twenty two months after the vote of the Assembly, the proposed 
amendment shah remain without efiEct 

The Secretary General shall mform the Members of the taking efiect 
of an amendment 

Any Member of the League which has not at that time ratified the 

P* 
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by the Members of the League whose Representatives compose 
the Council and by a majority of the Members of the League 
whose Representatives eoropose the Assembly 

No such amendment shall bind any Member of the League 
which signifies its dissent therefiom, but in that case it shall 
cease to be a Member of t,hc League 

amendment is free to notify the Secretary General withm a year of its 
refusal to accept it, but in that case \j: shall cease to be a Member of the 
League e 
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ARTICLE 36 OF THE STATUTE OF THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 

The junsdiction of the Court comprises aU cases which the 
parties refer to it and all matters specially provided for m Treaties 
and Conventions in force 

The Members of th« League of Nations and the States men- 
tioned m the Annex to the Covenant mayr either when signing 
or ratifymg the Protocol to which the present Statute is adjomed, 
or at a later moment, declare that they recogmze as compulsory 
Ipso facto and without special agreement, m relation to any other 
Member or State acceptmg the same obhgation, the jurisdiction 
of the Court in all or any of the classes of legal disputes con- 
cerning , 

{a\ The interpretation of a Treaty , 

[h] Any question of International Law , 

(c) The existence of any fact which, if estabhshed, would 
constitute a breach of an international obhgation , 

{d) The nature or extent of the reparation to be made for the 
breach of an mtemational obhgabpn 
The declaration referred to above may be made uncondition- 
ally or on condition of reciprocity on the part of several or certain 
Members or States, or for a certam time 
In the event of a dispute as to whether the Court has junsdic- 
tion, the matter shall be settled by the decision of the Court 
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ARTICLE 2 OF THE DRAFT CONVENTION PRE- 
PARED BY THE PIIILLIMORE COMMITTEE 

If, which may God avert, One of the Allied Statob fahoiild 
break the Covenant contained m the preceding Article, this 
State will become if so facto at war with all the other Allied States, 
and the latter agree to take and to support each other in taking^ 
jointly and severally,all such measuics— military, naval, financial, 
and economic — as will best avail for restraining the breach of 
covenant Such financial and economic measuies shall include 
severance of aU relations of trade and finance with the subjects 
of the Covenant-breaking State, prohibition against the subjects 
of the Alhed States entering into any relations with the subjects 
of the Covenant-breaking State, and thf' prevention, so far as 
possible, of the subjects of the covenant-breaking State from 
havmg any commercial or financial in tci course with the subjects 
of any other State whether party to this Convention or not 
For the purpose of this Article, the Allied States shall detain 
any ship or goods belonging to any of the subjects of the 
covenant-breaking state or coming from or destined for any 
person residing in the territory of such State, and shall take any 
other similar steps which shall bo necessary for the same purpose 
Such of the Allied States (if any) as cannot make an effective 
contnbution of military or naval force shall at the least take 
the other measures indicated in this Article 
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PROTOCOL TOR THE PACIFIC SETTLEMENT 
. OF INTERNATIONAL DISPUTES 

Animated by the firm desire to ensure the maintenance of 
general peace and the secunty of nations whose existence, inde- 
pendence or terntories may be threatened, 

Recognizing the solidarity of the members of the international 
community , • 

Asserting that a war of aggression constitutes a violation of 
this solidanty and an international crrnie , 

Desirous of facilitating the complete application of the system 
provided m the Covenant of the League of Nations for the pacific 
settlement of disputes between States and of ensurmg the 
repression of mternational crimes , and 

For the* purpose of reahzing, as contemplated by Article 8 of 
the Covenant, the reduction of national armaments to the lowest 
point consistent with national safety and the enforcement by 
common action of international obligations , 

The Undersigned, duly authonzed to that efiect, agree eis 
follows 
ARTICLE I 

The signatory States undertake to make every effort m their 
power to secure the introduction into the Covenapj; of amend- 
ments on the lines of the provisions contained in the fohowmg 
articles 

They agree that, as between themselves, these provisions shall 
be binding as from the coming into force of the present Protocol 
and that, so far as they are concerned, the Assembly and the 
Council of the League of Nations shall thenceforth have power 
to exercise all the rights and perform all the duties conferred 
upon them by the Protocol 

ARTICLE 2 - ^ 

The signatory States agree in no case to resort to war. either 
with one another or agamst a State winch if the occasion 
arises, accepts aU the obhgations heremafter set out, except m 
215 
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case of resistance to acts of aggression or when acting In agreement 
with the Council or the Assembly of the League of Nations m 
accordance with the provisions of the Covenant and of the present 
Protocol 
ARTICLE 3 

The signatory States unde" take to recognize as compulsory, 
Ipso facto and without special agreement, the jurisdiction of the 
Permanent Court of International Jtustice in the cases covered by 
paragraph 2 of Article 36 of the Statute of the Court, but without 
prejudice to the right of any State, when acceding to the special 
protocol provided for m the said Article and opened for signa- 
ture on December 16, 1920, to make reservations compatible 
with the said clause , 

Accession to this special protocol, opened for signature on 
December 16, 1920, must be given within the month following the 
coramg into force of Idle present Protocol 

States which accede to the present Protocol, after its coming , 
into force, must carry-out the above obligation within the month 
following their accession 
ARTICLE 4 

With a view to render more complete the provisions of para- 
graphs 4r5, 6, and 7 of Article 15 of the Covenant, the signatory 
States agree to comply with the following procedure — 

(1) If the dispute submitted to the Council is not fettled by 
it as provided in paragraph 3 of the said Article 15, the 
Council shall endeavour to persuade the parties to submit 
the dispute to judicial settlement or arbitration 

(2) {a) If the parties cannot agree to do so, there shall, at the 

request of at least one of the parties, be constituted 
a Committee of Arbitrators The Committee shall 
so far as possible be constituted by agreement be- 
tween the parties 

(&) If within the period fixed by the Council the parties 
have failed to agree, m whole or in part, upon the 
number, the names and the powers of the arbitrators 
and upon the procedure, the Council shall settle the 
points remaining m suspense It shall with the 
utmost possible despatch select in consultation with 
the parties the arbitrators and their President from 
among persons who by their nationality, their per- 
sonal character and their expenence, appear to it to 
furnish the highest guarantees of competence and 
impartiality* 

(c) After the claims of the parties have been formulated, 
the Committee of Arbitrators, on the request of any 
party, shall through the medium of the Council 
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request an advisory opmion upon any points of law 
in dispute from the Permanent Court of International 
Justice, which m such case shall meet with the utmost 
possible despatch 

(3) If none of the parties asks for arbitration, the Council 
again take the dispute under consideration If the Council 
reaches a report which is ufianimously agreed to by the 
members thereof other than the representatives of any 
of the parties to the dispute, the signatory States agree 
to comply with the recommendations thefem 

(4) If the Council fails to reach a report which is concurred 
in by all its members, other than the representatives of 
any. of the parties to the dispute, it shall silfemit the 
dispute to arbitration It shall itself determine the 
composition, the powers and the procedure of the Com- 
mittee of Arbitrators and, in the choice of the arbitrators, 
shall bear m mmd the guarantees of competence and 
impartiality referred to in paragraph 2 (6) above 

(5) In no case may a solution, upon which there has already 
been a unanimous recommendation of the Council accepted 
by one of the parties concerned, be agam called in question 

(6) The signatory States undertake that they wiU carry out 
m full good faith any judicial sentence or arbitral award 
that may be rendered and that they wdl comply, as pro- 
vided in paragraph 3 above, with the solutions recom- 
mended by the Council In the event of a State fading 
to carry out the above undertakmgs, the Councd shall 
exert all its mfluence to secure comphance therewith 
If it fads therein, it shall propose what steps should be 
taken to give effect thereto, in accordance with the pro- 
vision contained at the end of Article 13 of the Covenant 
Should a State in disregard of thfe above undertakings 
resort to war, the sanctions provided for by Article 16 fii 
the Covenant, interpreted m the manner mdicated in the 
present Protocol, shall immediately become apphcable 
to it 

{7) The provisions of the present article do not apply to the 
settlement of disputes which arise as the result of measures 
of war taken by one or more signatory States m agreement 
with the Councd or the Assembly 

ARTICLE 5 

The provisions of paragraph 8 of Article 15 of the Covenant 
shall continue to apply m proceedmgs before the Councd 

If in the course of an arbitration, such as is contemplated hy 
Article 4 above, one of the parties claims that the dispute, or 
part thereof, anses out of a matter which by mternational law 



2i8 


ANNEX Vni 


IS solely within the domestic jurisdiction of that party, the 
arbitrators shall on this point take the advice of the Permanent 
Court of International Justice through the medium of Ihc Council 
The opinion of the Court shall be binding upon the arbitrators, 
who, if the opmion is affirmative, shall confine themselves to so 
declanng m their award 

If the question is held by the Court or by the Council to be a 
matter solely within the domestic jurisdiction of the State, the 
decision 'Shall not prevent consideration of the situation by the 
Council or by' the Assembly under Article 1 1 of the Covenant 

ARTICLE 6 

If m agcordance with paragraph q of Article 15 of the Covenant 
a dispute is referred to the Assemlily, that body shall have for 
the settlement of the dispute all the powers conferred upon the 
Council as to endeavouring to reconcile the parties in the manner 
laid down in paragraphs i, 3 , and 3 of Article 15 of the Covenant 
and in paragraph i of Article 4 above 

Should the Assembly fail to achieve an Cmicable settlement 

If one of the parties asks for arbitration, the Council shall 
proceed to constitute the Committee of Arbitrators m the manner 
provided in sub-paragraphs (a), (b) and (c) of paragraph 2 of 
Article 4 above 

If no party asks for arbitration, the Assembly shall again take 
the dispute under consideration and shall have in this connection 
the same powers as the Council Recommendations 'embodied 
in a report of the Assembly, provided that it secures the measure 
of support stipulated at the end of paragraph 10 of Article 15 
of the Covenant, shall have the same value and effect, as regards 
all matters dealt with in the present Protocol, as 1 ocommendations 
embodied in a report of the Council adopted as provided in para- 
graph 3 of Article 4 above 

If the necessary majonty cannot be obtained, the dispute shall 
be submitted to arbitration and the Council shall determine the 
composition,,the powers and the procedure of the Committee of 
Arbitrators as laid down m paragraph 4 of Article 4. 

ARTICLE 7 

In the event of a dispute arising between two or more signatory 
States, these States agree that they will not, either before the 
dispute IS submitted to proceedings for pacific settlement or 
during such proceedings, make any increase of their armaments 
or effectives which might modify the position estabhshed by 
the Conference for the Reduction of Armaments provided for 
by Article 17 of the present Protoipol, nor will they take any mea- 
sure of military, naval, air, industrial or economic mobilizations, 
nor, m general, any action of a nature likely to extend the dispute 
or render it more acute 
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It shall be the duty of the Council, in accordauce with the 
provisions of Article ii of the Covenant, to take under considera- 
tion any complaint as to infraction of the above undertakings 
which IS made to it by one or more of the States parties to the 
dispute Should the Council be of opmion that the complamt 
requires investigation, it shall, if it deems it expedient, arrange 
for mquines and investigations intone or more of the countries 
concerned Such mquuies and investigations shall be earned 
out with the utmost possible»despatch and the si^atory States 
undertake to afford every facihty for carrymg them out 
The sole object of measures taken by the Council as above 
provided is to facilitate the pacific settlement of dis^tes and 
they shalUin no way prejudge the actual settlement* 

If the result of such inqumes and investigations is to estabhsh 
an infraction of the provisions of the first paragraph of the present 
Article, it shall be the duty of the Council to summon the State 
or States guilty of the infraction to put an end thereto Should 
> the State or States m ^juestion fail to comply with such summons, 
the Council shall declare them to be guiltyfcof a violation of the 
Covenant or of the present Piotocol, and shall decide upon the 
measures to be taken with a view to end as soon as possible a 
situation of a nature to threaten the peace of the world 
For the purposes of the present Article decisions of the Council 
may be taken by a two-thirds majority 

ARTICLE 8 

The signatory States undertake to abstam from any act 
which might constitute a threat of aggression agamst another 
State 

If one of the signatory States is of opmion that another State 
IS making preparations for war, it shall have the right to brmg 
the matter to the notice of the Council * „ , „ 

The Council, if it ascertains that the facts are as alleged, shall 
proceed as provided in paragraphs 2, 4, and 5, of Article 7. 

ARTICLE 9 

The existence of demihtarizcd zones being calculated to prevent 
aggression and to facihtate a definite finding of the natme pro- 
mded for in Article 10 below, the estabhshment of such zones 
between States mutually consentmg thereto is recommended as a 
means of avoiding violations of the present Protocefi 

The demihtarized zones already existing under the terms of 
certam treaties or conventions, or which may be estabhshed in 
future between States mutually consenting thereto, may at the 
request and at the expense of one or more of the conteminous 
States, be placed under temporary or permanent system ol super- 
vision to be orgamzed by the Council 
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ARTICLE 10 

Every State which resorts to war m violation of the under- 
takings contained in the Covenant or in the present Protocol is 
an aggressor Violation of the rules laid down for a demih- 
tanzed zone shall he held equivalent to resort to war 
In the eyent of hostilities having broken out, any State shall 
be presumed to be an aggressOr, unless a decision of the Council, 
which must be taken unanimously, shall otherwise declare 
(i) If Tt has refused to submit the dispute to the procedure of 
pacific settlement provided by Articles 13 and 15 of the 
Covenant as amplified by the present Protocol, or to 
coBfiply with a judicial sentence or arbitral award or with 
a unanimous recommendation of the Counoil, or has 
disregarded a unanimous repoit of the Coumil, a judicial 
sentence or an aibitral award recognizing that the dispute 
between it and the other belligerent State arises out of a 
matter which by international law is solely within the 
domestic juiisdiction of the latter S<*iatc , novt rthcless, in • 
the last case tlie State shall only be presumed to be an 
aggressor if it has not previously submitted the question 
to the Council or the Assembly, m accordance with Article 
II of the Covenant 

(z) If It has violated provisional measures enjoined by the 
Council for the period while the proceedings are in progress 
as contemplated by Article 7 of the present Protocol 
Apart from the cases dealt with in paragraphs i and 2 of the 
present Article, if the Council does not at once succeed in deter- 
mining the aggressor, it shall be bound to enjoin upon the belh- 
gerents an armistice, and shall fix the terms, acting, if need bo, 
by a two-thirds majonty and shall supervise its execution 
Any belligerent which has refused to accept the armistice or 
has violated its terms shall be deemed an aggressor 
'The Council shall call upon the signatoiy States to apply 
forthwith against the aggressor the sanctions provided by Article 
II of the present Protocol, and any signatory State thus called 
upon shall thereupon be entitled to exercise the rights of a 
belhgerent 

ARTICLE II 

, As soon as the Council has called upon the signatory States to 
apply sanctions, as provided m the last paragraphs of Article 10 
of the present Protocol, the obligations of the said States, in 
regard to the sanctions of all kinds mentioned in paragraphs i 
and 2 of Article 16 of the Covenant, will immediately become 
operatiye in order that such sanctions may forthwith be employed 
against the aggressor 

Those obhgations shaU be interpreted as obhging each of the 
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Signatory States to co-operate loyally and effectively in support 
of the Covenant of the League of Nations, and m resistance to 
any act of aggression, in the degree which its geographical 
position and its particular situation as regards armaments 
allow 

In accordance with paragraph 3 of Article 16 of the Covenant 
the signatory States give a jointtand several undertakmg to 
come to the assistance of the State attacked or threatened, and 
to give each other mutual support by means of ^acilfties and 
reciprocal exchanges as regards the provision of raw materials 
and supplies of every kind, openings of credits, transport and tran- 
sit, and for this purpose to take all measures in their uower to 
preserve the safety of commumcations by land and sea of 
the attacked or threatened State 

If both parties to the dispute are aggressors within the meaning 
of Article 10, the economic and financial sanctions shall be apphed 
to both of them 

'article 12 ' 

In view of the complexity of the conations m which the 
Council may be called upon to exercise the functions mentioned 
m Article ii of the present Protocol concerning economic and 
financial sanctions, and m order to determine more exactly the 
guarantees afforded by the present Protocol to the signatory 
States, the Council shall forthwith invite the economic and 
financial oTgamzations of the League of Nations to consider and 
repoit as to the nature of the steps to be taken to give eSect to 
the financial and economic sanctions and measures of co-operation 
contemplated in Article 16 of the Covenant and in Article ii 
of this Protocol 

Wlien in possession of this information, the Council shall draw 
up through its competent organs — 

(1) Plans of action for the application of the economic ai^d 
financial sanctions against an aggressor State 

(2) Plans of economic and financial co-operation between a 
State attacked and the different States assisting it , 

and shall communicate these plans to the Members of the League 
and to the other signatory States 
ARTICLE 13 

In view of the contingent mihtary, naval and air sanctions 
provided for by Article 16 of the Covenant and by Article ii of 
the present Protocol, the Council shall be entitled to receive 
undertakings from States determining m advance the mihtary, 
naval and air forces which they jvould be able to bring into actipn 
immediately to ensure the fulfilment of the obhgations in regard 
to sanctions which result from the Covenant and the present 
Protocol 
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Furthermore, as soon as the Council has called upon the 
signatory States to apply sanctions, as provided in the last 
paragraph of Article lo above, the said Slates may, m accordance 
with any agreements which they may previously have concluded, 
bring to the assistance of a particular State, which is the victim 
of aggression, their military, naval and air forces 

The agreements mentioned «n the preceding paragraph shall be 
registered and published by the Scciotariat of the League of 
Nations ” Thpy shall remain open* to all vSlatcs Members of the 
League which may desire to accede thcicto 
ARTICLE 14 

The Coujifcil shall alone be competent to declare that the applica- 
tion of sanctions shall cease and normal conditions b*e ic-estab- 
lishcd 

ARTICLE 15 

In conformity with.the spirit of the present Piotocol, the 
signatory States agree that the whole cost^if <iny military naval 
or air operations iindei taken tor the repression of an aggiession 
under the terms of the Protocol, and repaiation for all losses 
sulfercd by individuals, whether civilians or combatants, and 
for all material damage caused by the operations of both sides, 
shall be borne by the aggressor State up to the cxtiemo limit of its 
capacity 

Nevertheless, m view of Article 10 of the Covenant, ijcitlier the 
terntonal integrity nor the political independence of the iggii ssor 
State shall in any case be affected as the result of the application 
of the sanctions mentioned in the present Protocol 

ARTICLE 16 

The signatory States agree that m the event of a dispute be- 
tween one or more of them and one 01 more States winch have 
not signed the present Protocol and are not Membiis of the 
League of Nations, such non-Member Slates shall be invited, 
on the conditions contemplated in Article 17 of the Covenant, 
to submit, for the purpose of a pacific settlement, to the obliga- 
tions accepted by the States signatories of the present Protocol 

If the State so invited, having refused to accept the said con- 
ditions and obligations, resorts to war against a signatory State, 
the provisions of Article 16 of the Covenant, as defined by the 
present Protocol, shall be applicable against it 
ARTICLE 17 

The signatory States undertake to participate in an International 
Conference for the Reduction of Armaments which shall be con- 
vened by the Council and shall meet at Geneva on Monday, 
June 15^ 1925 All other States, whether Members of the League 
or not, shall be mvited to this Conference 
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In preparation for the convening of the Conference, the Council 
shall draw up with due regard to the undertakings contained in 
Article II and 13 of the present Protocol a general programme 
for the reduction and lumtation of armaments, which shall be 
laid before the Conference and which shall be communicated to 
the Governments at the earhest possible date, and at the latest 
three months before the Conference meets 
If by May i, 1925, ratifications have not been deposited by at 
least a majority of the permanent Members of the/Coaned. and 
ten other Members of the League, the Secretary-6eneral of the 
League shall immediately consult the Council as to whether he 
shall cancel the invitations or merely adjourn the Conference 
to a subsequent date to be fixed by ihe Council so as To permit 
the necessary number of ratifications to be obtained 
ARTICLE 18 

Wherever mention is made m Article 10, or m any dther 
provision of the present Protocol, of a decision of the Council, 
this shall be understoiid m the sense of Article 15 of the Covenant, 
namely that the votes of the representatNes of the parties to 
the dispute shall not be counted when reckomng unanimity or 
the necessary majonty 
ARTICLE 19 

Except as expressly provided by its terms, the present Protocol 
shall not affect in any way the rights and obhgations of Members 
of the League as determmed by the Covenant 
ARTICLE 20 

Any dispute as to the interpretation of the present Protocol 
shall be submitted to the Permanent Court of International 
Justice 
ARTICLE 21 

The present Protocol, of which the French and English texts 
are both authentic, shall be ratified 
The deposit of ratifications shall be made at the Secretariat of 
the League of Nations as soon as possible 

States of which the seat of government is outside Europe will 
be entitled merely to inform Uie Secretanat of the League of 
Nations that their ratification has been given , m that case, they 
must transmit the instrument of ratification as soon as possible 
So soon as the majority of the permanent Members of the 
Council and ten other Members of the League have deposited or 
have effected their ratifications, a proc&s-verbal to that effect 
shall be drawn up by the Secretanat 

After the said proch-verhal has been drawn up, the Protocol 
shall come into force as soon as the plan for the reduction of 
armaments has been adopted by the Conference provided for in 
Article 17 
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If witliiii such period after the adoption of the plan for the 
reduction of armaments as shall be fixed by the said Conference, 
the plan has not been carried out, the Council shall make a 
declaration to that effect , this declaration shall render the 
present Protocol null and void 
The grounds on which the Council may declare that the plan 
drawn up by the Internatiornal Conference for the Reduction of 
Armaments has not been earned out, and that in consequence 
the prescnUProtocol has been rendered null and void, shall be 
laid down by the Conference itself 
A signatory State which, after the expiration of the period 
fixed by Jhe Conference, fails to comply with the plan adopted 
by the Conference, shall not be admitted to benefit by the 
provisions of the present Protocol 
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RESOLUTIONS ON THE PROTOCOL ADOPTED BY 
THE ASSEMBLY,’ October 2, 1924 v 

Resolution No i 

The i^scmbly, 

Having taken note of the reports of the First and Third 
Conamittees on the questions referred to them by the Assembly 
resolution of the 5th*September, 1924, , 

Welcomes warmly the draft Protocol on the Pacific Settlement 
of International Disputes proposed by the two Committees of 
which the text is annexed to this resolution, and 
Decides — 

1 To recommend to the earnest attention of all the members 
of the League the acceptance of the said draft Protocol , 

2 To o;pen immediately the said Protocol m the terms proposed 
for signature by those representatives of members of the League 
who are already m a position to sign it and to hold it open for 
signature by all other States , 

3 To request the Council forthwith to appoint a Committee to 
draft the amendments to the Covenant contemplated by the terms 
of the said Protocol , 

4 To request the Council to convene an International Con- 
ference for the Reduction of Armaments, which shall meet at 
Geneva as provided by the following stipulations oi article 17 of 
the draft Protocol — 

" In preparation for the convening of the Conference, the 
Council shall draw up, with due regard to the undertakmgs 
contamed m articles ii and 13 of the present Protocol, a 
general programme for the reduction and limitation of 
armaments which shall be laid before the Conference and 
be commimicated to the Governments at the earhest possible 
date, and at the latest three months before the Conference 
meets 

“ If by the ist May, 1925, ratifications have ribt been 
deposited by at least a mafonty of the permanent members 
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of the Council and ten other members o^f the League, the 
Secretary-General of the League shall immediately consult 
the Council as to whether he shall cancel the mvitations or 
merely adjourn the Confeiencc to a subsequent date to be 
fixed by the Council so as to permit the necessary number of 
ratifications to be obtained ” 

ft 

5 To request the Council to put into immediate execution the 
provisiors *\f_, article 12 of the draft Protocol 

Resolution No 2 

The i^embly 

Having taken cognisance of the report of the First "Committee 
upon the terms of article 36, paragraph 2, of the Statute of the 
Permanent Court of International Justice , 

Considering that the study of the said terms shows them to be 
sufficiently wide to permit States to adhere to the special Protocol, 
opened for signature in virtue of article 36^ paragraph 2, with the* 
reservations which they regard as indispensable , 

Convinced that it is in the interest of the progress of inter- 
national justice, and consistent with the expectations of the 
opinion of the world, that the greatest possible number of States 
should, to the widest possible extent, accept as compulsory the 
junsdiction of the Court 

Recommends — « 

States to accede at the earliest possible date to the special 
Protocol opened for signature in virtue of article 36, paragraph 2, 
of the Statute of the Permanent Court of Inteinational Justice 
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CONFERENCE FQR TJIE REDUCTION pF 
i^RMAMENTS 

RESOmriONS adopted by the fifth assembly 

AT ITS MEETING ON THURSDAY, O.CTOBER 2, I924 . 

L The Assembly redbmmends the Council j;o place the question 
of Regional Agreements for the Reduction of .fonaments on the 
agenda of the International Conference for the Reduction of 
Armaments 

II Whereas the majonty of the States wluch have rephed 
have stated that, with certain exceptions, they have not exceeded 
the expenditure on armaments shown m their last budgets, and 
whereas th% recommendation addressed to the Governments 
relates to the penod which must elapse before the meetmg of 
the International Conference for the Reduction of Armaments, 
which IS to take place next year 

^The Assembly does not consider it necessary to repeat the 
recommendation regardmg the limitation of expenditure on 
armaments, as this question is to be placed'Upon the agenda of 
the International Conference for the Reduction of Armaments. 

III The Assembly is of the opinion 

1 That another techmcal conference on naval disarma 
ment is unnecessary 

2 That the question of naval disarmament should be 
discussed as part of the general question of disarmament 
dealt with by the International Conference proposed m the 
resolution of September 6th, 1924, adopted by the Fifth 
Assembly, and that it rests with the Council to settle the 
programme 

IV The Assembly requests the Council, m preparmg the 
general programme of the Conference for the Reduction of 
Armaments provided for in Article 17 of the Protocol, to consider 
the advisabmty of including in that programme the foCowmg 
pomts 
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I General plan for a reduction of aftrwiments in accord- 
ance with Article 8 of the Covenant, oin particular 

(fl) Basis and methods of reduction (budget, peace-time 
effectives, tonnage of naval and air fleeis, population, 
configuration of frontiers, etc ) 

(6) Preparation of a typical budget for expenditure on 
armaments ^ ^ 

2, Special position of certain States in relation to the 
redaction of armaments t 

V’') Temporary reservations by countries exposed to 
special risks , , 

Ji) Recommendation^, of regional agreements for the 
rGUuction (or hmitation) of armaments ^ 
p 3 Recommendation of the establishment of demibtanzed 
zones (Article 9) 

4 Control and investigation of armamerfS. in the 
contracting States ^ 

The Assembly also requests the Council to instruct the com>, 
petent organizations of the League to'" examine the schemes 
relating to the above questions which have already been sub- 
mitted *0 the Third Committee, or which may subsequently be 
received by the Secretanat, and to take them into consideration 
in preparing the programme of the Conference 



